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Hon. Nancy G. Groenwegen

President

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, New York 12239

Re:  Supplemental Submission of DCAS Pursuant to CSL § 65(5)
Dear President Groenwegen:

This firm represents Local 376, District Council 37, American Federation of State,
County and Municipal Employees, AFL-CIO (“Local 376”), a labor organization comprised of
approximately 1,175 employees of the City of New York in the competitive Civil Service titles of
Highway Repairer, Construction Laborer, and Watershed Maintainer. Local 376 submits these
comments on the supplemental information submitted by the New York City Department of
Citywide Administrative Services (“DCAS”) on August 8, 2008, in response to the request of the
Commission on June 11, 2008, regarding DCAS’s initial submission on March 28, 2008,
pursuant to New York Civil Service Law § 65(5) (“Section 657). I will be unable to appear at the
Commission’s September meeting, where the DCAS plan will be on the agenda. Local 376
respectfully requests that this submission be entered into the record.

Local 376 recognizes that the Commission is not now reviewing the merits of any of the
proposed jurisdictional classifications in the DCAS plan, and will not in these remarks offer the
union’s opinion on the merits of any specific proposed reclassification or consolidation. The
union, however, would like to comment on DCAS’s overall proposal, which remains inconsistent
with the purpose of Section 65.

The Legislature, according to its statement of findings, intended the amendments to
Section 65 to further “the constitutional mandate of making appointments and promotions
‘according to merit and fitness to be ascertained, as far as practicable, by examination which, as
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far as practicable, shall be competitive.”” DCAS’s proposal, however, eliminates the competitive
examination requirement altogether for 261 titles, currently held by over 32.000 employees. The
majority of the reduction in provisionals in the DCAS plan results from actions other than an
increase in the number of examinations. See. Response to State Inquiry (“Response™). App. A.

DCAS’s plan, aside from being at odds with the Legislature’s intent, and aside from
stripping away rights and privileges from tens of thousands of public employees, see. id., at 10-
12, is simply impracticable on its own terms. It proposes the reclassification of 261 titles out of
the competitive class. The agency estimates that it can handle “approximately eight to twelve
reclassifications at the same time,” and that the “minimum time” for the total reclassification
process to be 29 weeks. 1d., at 9.

Therefore, if one assumes the lower end of DCAS’s capacity (eight simultaneous
reclassifications), this process will take a minimum of 18 years. This calculation does not
include the 93 competitive titles which DCAS proposes to be consolidated or broadbanded, for
which DCAS offers an estimate of a minimum of 19 weeks each, without information as to how
many the agency can work on at one time. This estimate also does not include the time required
by the Commission to consider and rule on each proposal, proceedings pursuant to Article 78 of
the Civil Practice Law and Rules challenging the final determination, or the certification process
at the New York City Office of Collective Bargaining for union-represented titles, all of which
easily could add years to the process.

DCAS apparently attempts to avoid this problem by indicating that hearings need not be
held for each title, but only for each ““project” or “group,” as defined by DCAS. With respect to
the members of Local 376, the agency appears to suggest that reclassifications and consolidations
of “competitive prevailing wage titles” will be handled “in several large proposals.” Id.. App. C,
at 7. The plan covers dozens of “prevailing wage titles,” i.e., positions--including Highway
Repairer and Construction Laborer--for which the employee must be paid at the prevailing rate.
Prevailing-wage titles significantly differ from each other, as shown in Local 376’s prior
submissions. Each title must be treated separately. DCAS’s proposed short-cuts do not comport
with the approval process mandated by the Civil Service Law for each proposed jurisdictional
reclassification. ‘

Local 376 would urge the Commission to require that any plan to reduce provisionals
focus on additional examinations rather than reclassifications. DCAS plans on eliminating
18,000 provisionals, less than half of the total. by administering examinations, while at the same
time downgrading the status of 32,000 competitive-class employees. More than likely, much of
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the DCAS plan either will not survive administrative or judicial review, or will significantly
exceed DCAS’s completion estimates. When asked about “contingency plans™ to schedule
additional competitive examinations, DCAS essentially responded that the agency has none,
replying only that DCAS would “consider administering an exam” if any of the agency’s
reclassification proposals are blocked. That “contingency” should be imposed now, and DCAS
should be compelled to plan additional examinations, in the spirit of the amendments to Section
65.

Respectfully,

§A Ao

Stuart Lichten

“EEn



FIRE ALARM DISPATCHERS

B\3 * ¢

N“MW

\

\\

NN

BENEVOLENT ASSOCIATION, INC.

139 Fulton Street, Room 318

N/
R
™

Q‘
e@.@s New York, NY 10038
NN 212-779-2799 Fax 212-779-2499

June 18, 2008

Mr. Allen Jordan

CSC Staff Coordinator

NYS Civil Service Commission
Harriman Office Bldg. #!

New York, NY 12239

Dear Mr. Jordan:

I am the President of the Uniformed Fire Alarm
Dispatchers Benevolent Association, the certified bargaining
representative of Fire Alarm Dispatchers and Supervising Fire
Alarm Dispatchers employed by the New York City Fire Department.

This brief letter will supplement my testimony at the
June 10, hearing.

The NYC Department of Citywide Administrative Services
("DCAS”) has submitted a plan which, among other things, would
changed the jurisdictional classification of the fire alarm
dispatchers from competitive to non-competitive.

Although the plan does not indicate any intention to
hold the hearings required by Civil Service Law and the courts,
the remarks made by the two Commissioners at the June 10 hearing
make it abundantly clear that the Commission recognizes the need
for individual factual hearings and determinations for each
reclassification that DCAS proposes and that no plan can be
approved without such hearings and any appeal that might ensue.

Therefore, I will not burden you with a recitation of
why the proposed reclassification would be inappropriate as to
fire alarm dispatchers since that issue is not yet before you.
That information will be presented at any such hearing held by
DCAS.

Suffice to say that it is our belief that in a
situation such as this, where the titles have been tested for



more than half a century, the burden of proof would be on
show facts why the classification should be changed. Nor
expediency, which appears to be the underlying reason for
change, eliminate the need to comply with the requirement
New York State Constitution and Civil Service Law that
competitive examinations be given.

Please distribute the enclosed copies to the
Commissioners. Thank you for giving me this opportunity.

Sincerely yours,
1 1

<o x)(f/v!_;/’/ L{ 2 (}’J"" [y

.

'David Rosenzweig,
President

enclosures (4 copies of letter)

fadba/nyscsc.let
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May 9, 2008

Hon. Nancy G. Groenwegen, President

NYS Civil Service Commission

NYS Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, NY 11239

RE: New York City Department of Citywide Administrative Services (DCAS) Civil Service
Law Section 65(5) Plan Submitted on March 28, 2008

Dear President Groenwegen:

I am writing as President of Social Service Employees Union Local 371, AFSCME,
AFL-CIO (Local 371), the labor organization representing over 18,000 employees of the City of
New York in various civil service job classifications including Assistant Community Liaison
Worker, Community Liaison Worker, Senior Community Liaison Worker, Principal Community
Liaison Worker, Child Protective Specialist, Child Protective Specialist Supervisor, Counselor
(Addition Treatment).

We submit this Objection to the above-captioned DCAS CSL Section 65 Plan. As set
forth below, the DCAS Plan constitutes an impermissible, unconstitutional application of the
CSL Section 65 because it violates the constitutional requirement of merit and fitness testing.

BACKGROUND

The New York State merit in selection system required by Article 5, Section 6 of the
Constitution of the State of New York was created to attract qualified employees for service. It
states:

“Section 6. [Civil Service appointment and promotions;...]

“Appointments and promotions in the civil service of the state and all of
the civil divisions thereof, including cities and villages, shall be made
according to merit and fitness to be ascertained, as far as practicable, by
examination which, as far as practicable, shall be competitive;...”

AFFILIATED WITH DISTRICT COUNCIL 37, NEW YORK CENTRAL LABOR COUNCIL, NEW YORK STATE, AFL-CIO &
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Pursuant to the constitutional mandate, Section 61 of the Civil Service Law requires that
civil service appointments and promotions be made from a list of eligible employees.

This constitutional and statutory mandate establishes a rigid system of procedures for
effectuating the merit and fitness requirements. In short, there must be eligibility requirements,
an examination, certification of test scores, an eligibility list and appointments made solely based
upon the results of the employment selection procedure (one-in-three rule).

The Legislature, acknowledging the mandatory nature of such a system, has provided that
civil service appointments be made without complying with the strict testing and merit and
fitness requirements only in special limited circumstances. For example, “provisional
appointments” are temporary assignments which absolutely are needed and can be made only
when qualified eligible individuals are not available. CSL Section 65.

Chief Judge Fuld wrote:

“If the beneficent merit system with competitive examinations is to be
preserved, we must adhere strictly to the rule that only one who has passed
the prescribed appropriate examination is entitled to a certificate of
appointment... To rule otherwise would be tantamount to appointing
unqualified persons, in the sense that they had not passed the required
competitive examinations or has not received certificates of appointment
as required by law. And not alone might incompetence be thus permitted,
but favoritism or discrimination might thus be enabled to raise its ugly
head.”

CSL SECTION 65 AMENDMENTS

In response to the Court’s decision in City of Long Beach, the State Legislature
expressed its concern about the number of provisional appointments. It amended CSL Section
65 to further the constitutional mandate of making appointments and promotions according to
merit and fitness which is to be ascertained competitively as far as practicable. The amendment
sought to increase competitive examinations by requiring municipal and particularly DCAS
employers to submit a plan to reduce provisional appointments to the State Civil Service
Commission.
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RE: DCAS CSL Section 65(5) Plan Submitted on March 28, 2008
Page 3

May 9, 2008

OBJECTIONS TO THE CITY’S PLAN

On March 28, 2008, DCAS submitted its plan. However, while the CSL Section 65
amendments acknowledge different methods of reducing the number of provisional employees,
the DCAS plan, instead of promoting the constitutional and legislative mandates of objectively
testing merits and fitness, emphasizes reclassification, consolidation and broadbanding of job
titles. In part, it relies upon changing employees from competitive to non-competitive status.
Such a plan destroys merit and qualification, due process rights and other benefits of competitive
status. It is an impcrmissible, unconstitutional application of CSL Sectioii 65 and the
Legslature’s intent.

Non-competitive status leaves employees open to managerial whim and reduces their
possibilities for promotion, due process rights, leave rights and layoff rights. For non-
competitive employees, there is no such thing as a promotional path based on merit. In a layoff
situation, workers do not have a prior title to return to. Senior staff would be in danger of layoff.

It is essential for the integrity of the City that workers be appointed and promoted by an
objective measure of competence and not by managerial decision. Appointment by examination
provides protection from outside influence, changes in management, and political or personal
favoritism. That is the heart of civil service. Reclassification, consolidation and broadbanding
are quick, cosmetic fixes with long lasting harm which when, as applied here, do not pass
constitutional mandate.

For the foregoing reasons, we object to the DCAS Plan.

Very truly yours,

FARYCE B. MOORE
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W.A. Harriman State Office Building Campus
Albany, New York 12239

RE: Submission of DCAS Pursuant to CSL § 65(5)

Dear President Groenwegen:

I am writing on behalf of Social Service Employees Union Local 371, District Council
37, AFSCME, which represents approximately 18,000 social service employees, several
thousand of whom will be negatively affected by the proposal put forth by the New York City
Department of Citywide Administrative Services (“DCAS”) pursuant to New York Civil Service
Law § 65(5) (the “DCAS Plan”).!

We are requesting that you schedule public hearings prior to the Commission taking any
action on this plan as we believe it is not consistent with the constitutional and statutory mandate
of making appointments and promotions according to merit and fitness to be ascertained, as far
as practicable, by examination. The plan submitted by DCAS on March 28, 2008 is not
consistent with the Section 65, as amended on January 28, 2008, and defies the below-cited
Constitutional statutory and case law by eliminating testing to determine merit and fitness by
reclassifying over 20,000 competitive positions to non-competitive titles.

' By letter dated May 9, 2008, Union President Faryce B. Moore filed Objections to the Plan with the State Civil
Service Commission. A copy is attached for your reference.

AFFILIATED WITH DISTRICT COUNCIL 37, NEW YORK CENTRAL LABOR COUNCIL, NEW YORK STATE, AFL-CIO
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Constitutional, Statutory and Case Law

The New York State merit in selection system required by Article 5, Section 6 of the
Constitution of the State of New York was created to attract qualified employees for service. It
states:

Section 6. [Civil Service appointment and promotions;...]

“Appointments and promotions in the civil service of the state and all of
the civil divisions thereof, including cities and villages, shall be made
according to merit and fitness to be ascertained, as far as practicable, by
examination which, as practicable, shall be competitive;...”

As the Court of Appeals has stated:

“If the beneficent merit system with competitive examinations is to be
preserved, we must adhere strictly to the rule that only one who has passed
the prescribed appropriate examination is entitled to a certificate of
appointment... To rule otherwise would be tantamount to appointing
unqualified persons, in the sense that they had not passed the required
competitive examinations or has not received certificates of appointment
as required by law. And not alone might incompetence be thus permitted
but favoritism or discrimination might thus be enabled to raise its ugly
head.” Board of Education v. Nyquist, 31 N.Y.2d 468, 341 N.Y.S.2d 441
(1973).

Clearly, the DCAS Plan does not comport with the Nyquist decision. DCAS’s plan will
not preserve the merit system but rather deteriorate the system.
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Accordingly, we are requesting that the State Civil Service Commission schedule public
hearings prior to the Commission taking any action on the DCAS plan. We contend that it is not
impracticable to hire for the affected titles by competitive examination. Examinations have, in
fact, been administered for these titles for decades. It is important to resolve questions regarding
the necessity for a plan that would irreparably harm the New York City Civil Service System.
SSEU Local 371 requests that the DCAS plan be revised by the City or rejected in whole or in
part by the State.

Thank you for your immediate attention to this matter.

Respectfully submitted,

X

Faryce Mbor
President
SSEU Local 371, DC37, AFCME

Cc: Lillian Roberts, Executive Director, DC 37
Martha K. Hirst, Commissioner, DCAS
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5/20/08 -
MAY 2008
New York State Dept. of Civil Service
State Civil Service Commission
Alfred E. Smith State Office Building

Albany, NY. 12239

RE: Department of City Wide Administrative Service’s plan for Title Consolidation

Dear Sirs,

I am writing to you today to clearly state our opposition to DCAS’s
proposal to your commission regarding job title consolidation pursuant to section
65(5)(b) of the New York State Civil Service law. This plan not only consolidates titles
but eliminates competitive status and the rights afforded under Article 78 for Incumbents
and new Employees.

As a union of Marine Engineers and Marine Pilots we represent hundreds
of NYC civil servants aboard the Staten Island Ferries, NYC Fire Boats and the Rikers
Island Prison Barge. All of our members have built their lives with-in the structure of the
New York State Civil Service system and this proposed consolidation plan is unjust,
unfair and a slap in the face to the many thousands of working people and their families
that keep this great city running. Title consolidation in this fashion not only erodes the
quality of the title but it eliminates the concept of employment advancement based on
merit.

Clearly, the issue of the excessive number of provisional employees needs
to be addressed. We understand the logistics of administering small tests is challenging
but gutting the system in this fashion will not achieve compliance with the Long Beach
ruling. The heritage of generations of New York civil servants is now in great jeopardy.
We ask you to recognize this fact and rule against the implementation of this proposal.

Thank You,

. ) A -
). & e Moy P
Bill McHugh

Atlantic Coast Vice-President
MEBA-D1

32
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Hon. Nancy G. Groenwegen, President

New York State Civil Service Commission
New York State Department of Civil Service
Alfred (5. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, NY 12239

Re: NYC Department of Citywide Administrative Services application under
Civil Service Law 65(5)

Dear President Groenwegen:

[ am writing on behalf of the Uniformed EMTs and Paramedics, Local 2507,
AFSCME (“UEP”), a labor organization representing the EMTs and Paramedics employed by the
City of New York inits 911 system. For the reasons set out below, UEP objects to the March 28
proposal of New York City’s Department of Citywide Administrative Services (“DCAS”),
submitted pursuant to Civil Service Law § 65(5), to reclassify the City’s EMTs and Paramedics'
from the competitive class to the non-competitive class.

For many years, the City of New York has failed to maintain compliance with Civil
Service Law and Constitutional mandates requiring that appointments in the civil service be based
on merit and fitness. With respect to a number of positions in the competitive class, provisional
appointments were continued well in excess of the nine-month limit prescribed by Civil Service
Law § 65. In fact. the City has frequentiy vinlated that nine-menth time limit with respact o
EMTs and Paramedics. On more than one occasion over the past three decades, litigation has been
brought against the City to compel civil service examinations for these titles.

Within the past year, the Legislature enacted an amendment to § 65 intended to spur
DCAS and other local civil service agencies to rectify their long-standing non-comphance with
that law. The amendment provides that DCAS will be perruiited to bring 1tself into compliance
over a five-year period provided that it submits to the State Civil Service Commission a
comprehensive plan with “a schedule for administration of examinations . . .., a determination of

' In its application, DCAS refers to the titles as Emergency Medical Specialist-EMT and
Emergency Medical Specialist - Paramedic. DCAS application § 2 3.2, p. 14.
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additional appropriate existing or planed eligible lists, consolidation of titles through appropriate
reclassification, and any other lawful and appropriate means of implementation.” Civ. Serv. Law

§ 65(5)(b). The plan that DCAS has submitted does not meet this legislative standard, particularly
in regard to its treatment of the EMT and Paramedic titles. Rather than providing for examinations
for these titles, DCAS proposes to do away with examinations — it proposes to remove the EMT
and Paramedic titles from the competitive class and include them in the non-competitive class. Its
proposal is not a “lawful and appropriate means” of implementing the corrective action the
Legislature had in mind.

DCAS offers two rationales for its proposal. First, it argues that the EMT and
Peramnedic titles have been “oversubseribed” — 2l ynahfied candidates were offered employvment.
This is a specious argument. Whether the pool of candidates exceeds the positions to be filled is
essentially just a function of the number of positions to be filled. Because exams in these titles
were held so infrequently - in fact, the infrequency itself was a violation of the time constraints
prescribed by law — the number of vacancies to be filled after eligibles lists were certified was
generally exceptionally large. The remedy for this problem is not to do away with exams, but to
hold them with the frequency that employee turnover rates and the law require. Indeed, by its
“oversubscription” argument, DCAS attempts to profit from its own non-compliance with the law.

The second rationale that DCAS offers for its proposed re-classification is that
EMTs and Paramedics are already required to take State certification examinations. DCAS
reasons that possession of the State certification insures that Paramedics and EMTs are competent
to perform their jobs so that further testing, by way of a civil service exam, is not necessary.

This second rationale contravenes the very purpose of the merit and fitness
provision of the Constitution. That purpose was “to replace the spoils system with a system of
merit selection and to protect the public as well as the individual employee.” City of Long Beach
v. Civil Service Employees Ass’n, Inc., 8 N.Y.3d 465, 470 (2007); see aiso, Board of Educ. v.
Nyquist, 31 N.Y.2d 468 (1973). A system that permits unfettered discretion in choosing among
candidates who meet the minimum qualifications for a job simply permits patronage and other
insidious considerations to infect the hiring process. Helding the appropriate State certificate is a
minimum qualification for the EMT and Paramedic position; but Civil service examinations insure
that the best candidates for the job are hired, and that they are hired in the order of their
performance on the examination. Meeting minimum qualifications may go some way to insuring
fitness; but only the examination process insures that candidates will be selected on the basis of
merit.

In any event, the Constitution requires that merit for appointment be determined by
examination ““as far as practicable.” N.Y. Const. Art. 5, § 6. DCAS makes no claim that holding
examinations for the EMT and Paramedic positions is not practicable. Nor can it do so. It has
held those examinations, however infrequently, for many years now. The skills and knowledge
required to perform the job are readily ascertainable, even if these are ascertained by the a review
of experience and education. Notably, the State itself classifies EMTs and Paramedics as part of
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the competitive civil service and examines candidates using education and experience exams. See
Exam Nos. 20-349 and 20-523. Examining candidates is the only way to insure that the best are
hired first. It is the only way to meet the merit standard contained in the State Constitution.

For these reasons, UEP urges the Commission to reject DCAS’s application, or, at
the least, to require that its plan be modified to exclude the proposed reclassification of EMTs and
Paramedics to the non-competitive class. Please notify me of any hearing that the Commission may
schedule on DCAS’s application and please be advised that a representative of UEP would like to
appear and testify before the Commission at such hearing.

Very truly yours,

—

~—

T P egrn—s
W;\Z&gimiss, Jr.

WMM/sh
cc: Patrick Bahnken, President

JATM\ems\dcas-applic-reclassification-opp-state-csc.ltr.wpd
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Hon. Nancy G Groenwegen

President.

N.Y.S. Civil Service Commission

N.Y.S. Dept of Civil Service

Alfred G Smith Office Building

W.A. Harriman State Office Building Campus
Albany, NY 12239

Re: Submission of DCAS Pursuant to CSL — 65(5)
Dear President Groenwegen:

Local 376, dc37, American Federation of state county and municipal
employees, AFL-CIO, ( LOCAL 376) A labor Organization comprised of over 1150
employees of the city of New York in the competitive Civil Service titles of
Highway Repairer , Construction Laborer, Watershed Maintainer. Local 376
submits these objections to the plan proposed by the New York city Dept of
Citywide Administrative services ( DCAS) pursuant to New York Civil Service Law
S 65(5) section 65.

The amendments to section 65 signed into law on January 28 2008 were
intended according to the statement of legislative findings to further the
constitutional mandate of making appointments and promotions according to
merit and fitness to be ascertained, as far as practicable, shall be competitive.
The law sought to increase competitive examinations by requiring DCAS to
submit to the Commission a plan to reduce provisional appointments, by efforts
such as scheduling more frequent examinations.

On March 28 2008, DCAS submitted its plan which proposes exactly the
opposite of the goal the Legislature was attempting to accomplish. DCAS”s
response to the pioblem of an excess of appointments without competitive
examination is not to increase the number of tests, but to eliminate the
competitive examination requirement altogether for over 30,000 city
Employees, Including all Local 376 members. This arbitrary reclassification
would not only harm the city of NY’s efforts to hire and promote by merit and
Qualification, but would strip thousands of employees of due process rights and
other benefits of competitive status.

DCAS’s proposal is the equivalent of solving a problem of unlicensed driving by
eliminating the License requirement. The commission must exercise its
prerogative under section 65 to reject the plan.

s s
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Decades of rarapant corruption, patronage, job-selling, and cronyism, resulied {n the
addition in 1894 of a provision in the New York State Consttitution which now reads,
“Appoinrments and promotions in the civil service of the srate and all of the civil divisions
thereof, including cities and villages, shall be made according to merit and fimess to be
ascermained, as far as pracricable, by examination which, as far as practicable, shall be
compeutive .. ..” N.Y. Const., Art. 5, § 6. Upen its adoption, the Court of Appeals declared:

The principle that all appointments in the civil service must be made according to
merit and fitness, to be ascertained by competitive examinations, 1s expressed in
such broad and imperative language that in some respects it must be regarded as
beyond :he conrrol of the legdslature, and secure from any mere starutory

changes . .

tt 1s, therefore, apparent thar a new principle, far reaching in 1ts scope and
effect, has been firmly imbedded in the Constitution. Like many other xeforms,
this work has not been accomplished withourt a long and persistent struggle. . . .
Thar 1t must, if fairly and honestly admmistered, go far 10 suppress very grave
evils and abuses that have become peculiarly rife and active in our political
systern few intelligent people who have given the subject much anention can
doubt. n so iar as its adminisuation may depend upon the action of the judicial
deparment, 11 1s entitled o, and doubtless will, receive a fair and liberal
construction, not only according o its letter, bux ivs true spirit and the general
purpose of IIs epaciment.

McClelland v. Roberzs, 148 N.Y. 360, 366-67, 42 N.E. 1082, 1084 (1896). The Court later
reaffirmed, “In every civil service case we must start with the provision of the State Constitution
which cannor be repeated 1o often, as it is the groundwork upon which all legislarion on the
subject is built. I steers the course which the Legislanare must follow . . .7 Andresen v. Rice.
277 N.Y. 271,274, 14 NLE.2d 65, 66 (1938).

Thar constirutional provision “establishes a broad public policy thar appointments in the
Srgxa Civil Service must be made by comperirive examination.” Rerkowirz v. Burstein, 133
MISC: 2d 323,325,507 N.Y.8S.2d 117, 119 (Sup. Cr, Alb. Cry. 1986). “Non-competitive
ap_pcn.ntmenrs are the exception and not the rle.” Andresen, 277 N.Y ., at 277, 14 NE.2d, a1 67
(cranons omitted). In the case thar prompted the Legislanire 10 enact the law at issue here, the
Cgur[ Of Appeals explained, ““The purpose of rhis provision was to replace the spoils system
with a system of merit selection and 1o protect the public as well as the individual employéee.”
fhls_consnmuonal mandate ‘may not be blinked or avoided.”™ City of Long Beach v. Civil
Service Fmplovees Ass™n, Inc.. 8 N.Y.3d 465, 470, 835 N.Y.S.24 538,540, 867 N_E.2d 389, 391




(2007)(quoting Monitero v. Lum, 68 N.Y.2d 253, 258, 508 N.Y.S.2d 397, 400, 501 NE2d 5, &
(1986); Board of Educ. of City of New York v. Nvquist, 31 N.Y.2d 468, 472, 341 N.Y.S.2d 441,

445, 293 N.E.2 819, 824 (1973)).

The Legislarure has implemented this constiturional mandate by enactung Civil Service
Law § 42(1) (“Section 427), which provides that a position may not be classified as non-
competitive If 1 is “practicable to ascertain the merir and fitness of applicants by competinve
examination.” “Che siamite also requires, “Not more than one appointment shall be made 1o or
under the title of any office or posiuon placed in the non-competitive class pursuant 1o the
provisions of this seciion, unless a different or an unlimited number is specifically prescribed in

the rules.”

Section 65(5)

In an efiort 1o reduce non-permanent appoinunents, the Legislature earlier this year
required DCAS 10 submir 1o the Commission a plan to lower the 1otal of provisional employees
to five percent of all competitive class positions. The plan may include, according to the law, an
wncreased number of scheduled examinations, additional eligible lists, and consolidation of tirles.

Crvil Service Law § 65(5)(b).

On March 28, 2008, DCAS submitted 11s plan. One of the plan’s primary remedies for
the excessive mumber of provisional appointments witholr competitive examination is 1o
reclassify positions from compettive 10 non-competitive, so that no competitive examinaton is
mandated. DCAS proposes reclassifying 294 ttles, currenty held by 30,487 employees, to non-
competifive stas. These employees constitute more than 20 percent of all competitive-class
employees, exciudiny the Transit Authority and Triborough Bridge and Tunnel Avthority, whose
employees DCAS proposes be removed from its Junsdiction entirely.

The membership of Local 376 as a whole would be reclassified from competitive to non-
competiuve under the plan. This wholesale, arbitrary change in status is unconsttutional and
violares not only Section 42 but the intent of Section 65(5) as well. It is certainly not
impracticable 1 hire Highway Repairers, Watershed Maintainers, and Construction Laborers by
compentive examination. These positions are not confidential, do not require the exercise of
authoriry or discretion at a high level, and do not require expertise or personal qualities which
cannol be measuared by a competitive examination. No specific credentials exist, as an
alternarive 1o Testing, 1o demonstrate skills needed for these positions.

Comperitive «<xaminarions for these positions wonld include rests of knowledge of, for
example, water flow and sewer sysiem maintenance, the quahiries of asphalr and concrete, the
operation of motor-powered equiprnent, and the foundarions of roads and watersheds. DCAS
cannor establish that competitive examinations for these ttles are impracticable. “Vague
referefzces to the ability to make penpanent appolntments or afford greater latimde in the
selection process simply do not form a rational basis for abrogating the constitutional mandate of

examination, in soms form, to determine merit and fimess.” Berkowitz, 133 Misc. 2d, at 325-26,




'507 N.Y.S.2d, a1 119 (anmulling non-competitive classification). Rather, DCAS must “overcome
the constinttional prelerence for corapennve examinanons.” Levitt v. Civil Serv. Comm’n of
State of New York, 156 A D2d 983, 985, 541 N.Y.S.2d 662, 664 (3d Dep™t 1989) citations
omiuied). DCAS, almost by definiuon, cannot make that showing when the agency is proposing
reclassificanon 2n masse of hundreds of rides. In particuiar, the agency has not demonstrated
thar Highway Repairer, Construcrion Laborer, and Watershed Maintainer shounld be reclassified

AS non-cormpennve.

Conchision

For all of the above reasons, Local 376 respectinlly urges that the Commission reject the
plan subrmued by DCAS.

Respectfully

Treasurer President

W, /./?Q(_M—

Thomas Kattou Gene DeMartino
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Nancy G. Groenwegen, Commissioner

New York State Department of Civil Service
Alfred E Smith State Office Building
Albany, NY 12239

Dear Commissioner Groenwegen:

I write regarding the Department of Citywide Administrative Services plan to
change to noncompetitive titles. I have been a union carpenter for more than 35 years.
Thanks to the union, I have been trained in all aspects of carpentry and construction
work. I have also received training in safety procedures so that necessary work can be
completed safely and efficiently.

Union workers are not only well-trained, but pride themselves on doing their jobs
well. We are not temporary workers; we are highly skilled in competitive trades. Our
training, skills and experience should be valued highly. We have earned our jobs
through extensive training and years of working in a fair competitive environment that
ensures that the most skilled and dedicated workers perform the jobs that many people
rely on. Our job security provides the stable work environment that encourages and
ensures quality performance by union workers. It affords us the right to take pride in our
jobs, raise our children in security and take our place in United States as honorable tax-
paying citizens.

Skilled union workers have been the backbone of the American workforce. It is
our strength that makes America great. 1 remind you that the Declaration of
Independence was signed in Carpenters Hall, home of America’s first Guild or “Union.”
To maintain the standard of quality we are used to, I strongly oppose the DCAS’s
plan of noncompetitive title awarding.

%W/éf /ZM/




SCHWARTZ, LICHTEN & BRIGHT, PC

Attorneys at Law

Arthur Z. Schwartz’
Stuart Lichten
Daniel R. Bright

*also admitted in Pennsylvania

275 Seventh Avenue, 17th Floor
New York, New York 10001

tel: 212 228 6320

fax: 212 358 1353

May 16,2008

BY OVERNIGHT DELIVERY

RECEIVED
MAY 2 1 2008

Hon. Nancy G. Groenwegen

President

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, New York 12239

COMMISSIONER'S OFFICE

Re:  Submission of DCAS Pursuant to CSL § 65(5)
Dear President Groenwegen:

This firm represents Local 376, District Council 37. American Federation of State,
County and Municipal Employees, AFL-CIO (“Local 376™), a labor organization comprised of
approximately 1,175 employees of the City of New York in the competitive Civil Service titles of
Highway Repairer, Construction Laborer. and Watershed Maintainer. Local 376 submits these
objections to the plan proposed by the New York City Department of Citywide Administrative
Services (“DCAS”) pursuant to New York Civil Service Law § 65(5) (“Section 657).

The amendments to Section 65, signed into law on January 28. 2008, were intended,
according to the statement of legislative findings, to further “the constitutional mandate of
making appointments and promotions ‘according to merit and fitness to be ascertained, as far as
practicable, by examination which, as far as practicable, shall be competitive.”” The law sought
to increase competitive examinations by requiring DCAS to submit to the Commission a plan to
reduce provisional appointments, by efforts such as scheduling more frequent examinations.

On March 28, 2008, DCAS submitted its plan, which proposes exactly the opposite of the
goal the Legislature was attempting to accomplish. DCAS’s response to the problem of an
excess of appointments without competitive examination is not primarily to increase the number
of tests, but to eliminate the competitive examination requirement altogether for over 20,000 City
employees, including all of the members of Local 376. This arbitrary reclassification would not
only harm the City’s efforts to hire and promote by merit and qualifications, but would strip
Eousands of employees of due process rights and other benefits of competitive status. DCAS’s
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ATTORNEYS AT LAW

proposal is the equivalent of solving a problem of unlicensed driving by eliminating the license
requirement. The Commission must exercise its prerogative under Section 65 to reject the plan.

Background

Decades of rampant corruption, patronage, job-selling, and cronyism, resulted in the
addition in 1894 of a provision in the New York State Constititution which now reads,
“Appointments and promotions in the civil service of the state and all of the civil divisions
thereof, including cities and villages, shall be made according to merit and fitness to.be
ascertained, as far as practicable, by examination which, as far as practicable, shall be

~ competitive .. ..” N.Y. Const., Art. 5, § 6. Upon its adoption, the Court of Appeals declared:

The principle that all appointments in the civil service must be made according to
merit and fitness, to be ascertained by competitive examinations, is expressed in
such broad and imperative language that in some respects it must be regarded as
beyond the control of the legislature, and secure from any mere statutory
changes. . . .

It is, therefore, apparent that a new principle, far reaching in its scope and
effect, has been firmly imbedded in the Constitution. Like many other reforms,
this work has not been accomplished without a long and persistent struggle. . . .
That it must, if fairly and honestly administered, go far to suppress very grave
evils and abuses that have become peculiarly rife and active in our political
system few intelligent people who have given the subject much attention can
doubt. In so far as its administration may depend upon the action of the judicial
department, it is entitled to, and doubtless will, receive a fair and liberal
construction, not only according to its letter, but its true spirit and the general
purpose of its enactment.

McClelland v. Roberts, 148 N.Y. 360, 366-67, 42 N.E. 1082, 1084 (1896). The Court later
reaffirmed, “In every civil service case we must start with the provision of the State Constitution
which cannot be repeated too often, as it is the groundwork upon which all legislation on the

subject is built. It steers the course which the Legislature must follow .. ..” Andresen v. Rice,
277 N.Y. 271,274, 14 N.E.2d 65, 66 (1938).

That constitutional provision “establishes a broad public policy that appointments in the
State Civil Service must be made by competitive examination.” Berkowitz v. Burstein, 133
Misc. 2d 323, 325,507 N.Y.S.2d 117, 119 (Sup. Ct., Alb. Cty. 1986). “Non-competitive
appointments are the exception and not the rule.” Andresen, 277 N.Y., at 277, 14 N.E.2d, at 67
(citations omitted). In the case that prompted the Legislature to enact the law at issue here, the
Court of Appeals explained, “*The purpose of this provision was to replace the spoils system
with a system of merit selection and to protect the public as well as the individual employee.’
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This constitutional mandate ‘may not be blinked or avoided.”” City of Long Beach v. Civil
Service Employees Ass’n, Inc., 8 N.Y.3d 465, 470, 835 N.Y.S.2d 538, 540, 867 N.E.2d 389, 391
(2007)(quoting Montero v. Lum, 68 N.Y.2d 253, 258, S08 N.Y.S.2d 397, 400, 501 N.E.2d 5, 8
(1986); Board of Educ. of City of New York v. Nyquist, 31 N.Y.2d 468, 472, 341 N.Y.S.2d 441,
445,293 N.E.2d 819, 824 (1973)).

The Legislature has implemented this constitutional mandate by enacting Civil Service
Law § 42(1) (“Section 42”), which provides that a position may not be classified as non-
competitive if it is “practicable to ascertain the merit and fitness of applicants by competitive
examination.” The statute also requires, “Not more than one appointment shall be made to or
under the title of any office or position placed in the non-competitive class pursuant to the
provisions of this section, unless a different or an unlimited number is specifically prescribed in
the rules.”

Section 65(5)

In an effort to reduce non-permanent appointments, the Legislature earlier this year
required DCAS to submit to the Commission a plan to lower the total of provisional employees
to five percent of all competitive class positions. The plan may include, according to the law, an
increased number of scheduled examinations, additional eligible lists, and consolidation of titles.
Civil Service Law § 65(5)(b).

On March 28, 2008, DCAS submitted its plan. One of the plan’s primary remedies for
the excessive number of provisional appointments without competitive examination is to
reclassify positions from competitive to non-competitive, so that no competitive examination is
mandated. DCAS proposes reclassifying 294 titles, currently held by 22,126 employees, to non-
competitive status. These employees constitute approximately 15 percent of all competitive-
class employees, excluding the Transit Authority and Triborough Bridge and Tunnetl Authority,
whose employees DCAS proposes be removed from its jurisdiction entirely.

At the same time, DCAS plans only a marginal increase in the number of examinations.
While the agency currently administers 120 exams annually for a workforce of over 190,000
employees, DCAS’s proposal calls for only 16 more exams per year over the five-year duration
of the plan. Paragraph 2.1.0. The majority of the reduction in provisionals in the DCAS plan
results from actions other than an increase in the number of examinations. Table 1.3.0.

In Paragraph 3.3.3.2.06, DCAS proposes the reclassification of Highway Repairer and
Construction Laborer, among many other titles, from competitive to non-competitive status. This
arbitrary change is unconstitutional and violates not only Section 42 but the intent of Section
65(5) as well. It is certainly not impracticable to hire Highway Repairers and Construction
Laborers by competitive examination. Indeed, competitive examinations have been administered
by municipalities across the State for these titles for decades. These positions are not
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confidential, do not require the exercise of authority or discretion at a high level, and do not
require expertise or personal qualities which cannot be measured by a competitive examination.
No specific credentials exist, as an alternative to testing. to demonstrate skills needed for these
positions.

Highway Repairer

Highway Repairers maintain and repair roadways. The most recent job description is
attached as Exhibit A. Highway Repairers lay asphalt, concrete, and other types of pavement,
break surfaces, build foundations, fill potholes with tar, repair sidewalks, and perform other
related tasks. No competitive title has a direct line of promotion to Highway Repairer. The title
does not require any type of certification or educational background.

While the Highway Repairer title does not require any specific credentials, a significant
amount of skill, ability, and knowledge is necessary to excel in the position. Therefore, any
written competitive examination would cover areas such as methods, equipment, and materials,
for reconstruction, repair, and maintenance of highways, drainage structures, and related
facilities. The job also can be exceedingly dangerous. A prospective Highway Repairer
therefore also should be tested on his knowledge of highway maintenance safety procedures.

Attached as Exhibit B are five sample competitive examinations for Highway Repairer.
The subject areas cannot be described as encompassing general knowledge, but at the same time
are not so esoteric as to be incapable of objective assessment. Highway Repairer is a title that is
a perfect candidate for competitive examination.

Construction Laborer

Construction Laborers maintain and repair water supply distribution and sewer systems.
The job description is attached as Exhibit C. Construction Laborers repair broken water mains,
sewer pipes, hydrants, castings, and connections; excavate and refill trenches; and clean culverts,
drains, and sewer basins. As with Highway Repairers, no competitive title directly promotes to
Construction Laborer, and no specific education level or other credentials are prerequisites.

Also as with Highway Repairer, Construction Laborers must possess certain skills and
knowledge to ably carry out their responsibilities. A competitive examination would include
questions regarding construction. maintenance, and repair of sewer drainage and water supply
systems; related tools and equipment; reading water and sewer maps; and safe working

procedures. Five examinations which could serve as competitive Construction Laborer tests are
attached as Exhibit D.
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Any argument that competitive examinations for these titles are “impracticable” is plain
nonsense. “Vague references to the ability to make permanent appointments or afford greater
latitude in the selection process simply do not form a rational basis for abrogating the
constitutional mandate of examination, in some form, to determine merit and fitness.” Berkowitz,
133 Misc. 2d, at 325-26, 507 N.Y.S.2d, at 119 (annulling non-competitive classification).
Rather, DCAS must “overcome the constitutional preference for competitive examinations.”
Levitt v. Civil Serv. Comm’n of State of New York, 150 A.D.2d 983, 985, 54.1 N.Y.S.2d
662,664 (3d Dep’t 1989)(citations omitted). DCAS, almost by definition, cannot make that
showing when the agency is proposing reclassification en masse of hundreds of titles. In
particular, the agency has not demonstrated that Highway Repairer, Construction Laborer, and
Watershed Maintainer should be reclassified as non-competitive.

Conclusion
For all of the above reasons, Local 376 respectfully urges that the Commission reject the
plan submitted by DCAS, particularly Paragraph 3.3.3.3.2.06 proposing the reclassification of
Highway Repairer and Construction Laborer from competitive to non-competitive status,
Respectfully,
St (A~
Stuart Lichten

Attachments
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C-X CODE NO. 92406
THE SKILLED CRAFTSMAN
AND OPERATIVE SERVICE [038]

HIGHWAY REPAIRER

General Statement of Duties and Responsibilities

Under direct supervision, performs roadway maintenance and repair work with asphalt and concrete mixes;
operates motorized vehicles and equipment; performs related work.

les of Typical Tasks

Lays sheet asphalt, asphaltic concrete and other types of asphaltic pavement by raking, tamping, smoothing,
top shoveling or laboring.

Paints edges of cuts, curbs and manholes with hot asphaltic cement.

Using portland cement, epoxies, etc., performs sidewalk and other concrete construction and repair work,
exchusive of finishing.

Cuts out defective areas for patching, utilizes hand -or power driven tools to break surfaces, lays

foundations, shores and sheets excavations, performs mud-jack operations, and fills or refills road
depressions and excavations with tar, oils, and performs other related work.

Performs general laboring work unrelated to paving operations, such as snow removal, when weather
conditions do not permit such operations.

Operates one or more types of motorized vehicles and various types of portable or towed power equipment
and attachments as required in the above mentioned maintenance operations.

Performs routine, general maintenance of vehicles. Cleans interior and exterior of vehicles, changes wheels
and tires, and checks oil and fuel leveks, lights, hom and brakes. Reports mechanical defects and accidents
in which vehicles may have been involved.

Responsible for all tools, supplies, materials and equipment transported by assigned vehicles. Loads and
unloads all transported iterns.

May prepare trip reports. Keeps job records. Prepares requisitions for materials in accordance with job
requirements.

May supervise assigned personnel.
Performs incidental laboring tasks as directed by the supervisor.

. Performs such other general laboring tasks as required by the Commissioner of Transportation.

Page 1 of 1
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C-X CODE NO. 92406

THE SKILLED CRAFTSMAN
AND OPERATIVE SERVICE [038]

HIGHWAY REPAIRER (continued)
ification irements
1. Three years of full-time experience as an Assistant City Highway Repairer; or

2. Three years of full-time experience acquired within the last § years in roadway maintenance and
repair using asphalt and concrete mixes, performing the functions of a Highway Repairer; or

3. Education and/or experience equivalent to Ale or A2e above.

License Reguirement

At the time of appointment, candidates must possess a Class B
Commercial Driver License valid for air brakes, wvalid in the
State of New York. This license must be maintained for the
duration of employment.

Direct Lines of Promotion

From: None To: Supervisor Highway
Repairer (92472)

Page 2 of 2
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c-X - ' CODE NO. 90756
THE SKILLED CRAFTSMAN \
AND OPERATIVE SERVICE

CONSTRUCTION LABORER

Duties and Responsibilities

Under supervision, using a wide variety of heavy-duty, motor-powered equipment,
performs work in oonstructiom,, “repair and maintepance of water supply
distribution systems, drainage and sewer systems, buildings and plants, and
related pavement; operates motor /vehicles; performs related work.

Examples; of Typical Tasks

Repairs broken water mains and leaking water services.

Engages in the removal and replacement of broken drainage and sewer pipes,
appurtenances, castings and heads, gate boxes, broken water mains, brcken
hydrants, water boxes and heads and wet connections and taps.

Repairs drainage and sewer interiors of all kinds including brickwork and
masenry. :

Breaks pavements with hand or power driven tools.

Excavates .and refillé in tllae performance of the work herein.

Engages .in theq shoring and sheeting of excavations.

Mixes and uses qs;xcrete as part of the construction and repair work herein.

Flushes, cleans and excavates culverts, sewers, drains and sewer basins and
appurtenances.

Operates various types of motor egquipment, including specialized mounted
equipment, towed or portable powered equipment and/or attachments.

May work from sketches and working drawings.
May keep records of wor_k assignments and progress.
May we~1d in the performance of the dutls herein.

Loads; snd unloads equipment and supplzs as part of the duties berein.

R 8.14.91 Doc. ID. No. 1175Y
: : Page 1 of 2
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c-X CODE NO. 90756
THE SKILLED CRAFTSMAN
AND OPERATIVE SERVICE

CONSTRUCTION LABORER (Cont'd)

Qualification Requirements

1. Three years of satisfactory, full-time experience of a mechanical or
canstruction natuwre, to qualify for the positian herein; or

2. Conpletian of a two-year apprenticeship in which apprentices are trained
to perform, and under direct supervision perform, work in repair and
maintenance of water sup ly distribution systems and sewer systens,
including the operation of motor vehicles and motor powered equipment.

Liceﬁse Requirement

Possession of a New York State Class B Commercial Driver License or a New York
State Class D Motor Vehicle Driver License and a valid New York State Learner's -
Permit for a Class B Commercial Driver License. There may be certain age
requirements to obtain the Class B Commercizl Driver License. Seriocus movmg
violations, license suspensicn, or accident record may disqualify. Eligibles may
be appointed subject to the receipt of a New York State Class B Commercial Driver
License within six months of appointment. Employees must maintain the Class B
Cammercial Driver License during their employment.

Direct Lines of Pramotian

From: Nene To: Supervisor (91310)
Supervisor (Water and
Sewer Systems) (91308)
Supervisor (Watershed
Maintenance) (91314)

R 8.14.91 ' Doc. ID. No. 1175y
: Page 2 of 2
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SCHWARTZ, LICHTEN & BRIGHT, PC

Attorneys at lLaw

275 Seventh Avenue, 17th Floor Arthur Z. Schwartz'
New York. New York 10001 DSu}aIr;{Lchl_nehr:
tel: 212228 6320 aniel R. Brig

fax:212 358 1353 »Also admitted in Pennsylvania

May 23, 2008

BY OVERNIGHT DELIVERY

Hon. Nancy G. Groenwegen

President

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, New York 12239

Re:  Submission of DCAS Pursuant to CSL § 65(5)
Dear President Groenwegen:

This firm represents Local 983, District Council 37, American Federation of State,
County and Municipal Employees, AFL-CIO (“Local 983™), a labor organization comprised of
approximately 2,500 employees of the City of New York in various titles, including the
competitive class Civil Service titles of Associate Park Service Worker and Motor Vehicle
Operator. Local 983 submits these objections to the plan proposed by the New York City
Department of Citywide Administrative Services (“DCAS”) pursuant to New York Civil Service
Law § 65(5) (“Section 657).

On May 16, 2008, this firm submitted objections to the DCAS plan on behalf of Local
376, District Council 37, American Federation of State, County and Municipal Employees, AFL-
CIO (see attachment). Local 983 fully endorses that submission, and would like here to add the
local’s specific objections to the DCAS proposal.

In Paragraphs 3.3.3.2.08 and 3.3.3.2.13, DCAS proposes the reclassification, respectively,
of Associate Park Service Worker and Motor Vehicle Operator, among many other titles, from
competitive to non-competitive status. It is not impracticable to hire Associate Park Service
Workers and Motor Vehicle Operators by competitive examination, and municipalities across the
State have done so for decades. These positions are not confidential, do not require the exercise
of authority or discretion at a high level, and do not require expertise or personal qualities which
cannot be measured by a competitive examination. No specitic credentials exist, as an alternative
to testing, 1o demonstrate skills needed for these positions.
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Associate Park Service Worker

Associate Park Service Workers perform maintenance and operational duties in parks.
Workers in this title operate vehicles, landscape, garden, maintain tools and equipment, clean
monuments, and perform general repair work to buildings and other facilities. No competitive
title has a direct line of promotion to Associate Park Service Worker. The title does not require
any type of certification. A job description is attached as Exhibit A.

A written competitive examination would include questions in areas such as safety and
operation of heavy duty trucks and equipment; maintenance checks of trucks and equipment;
cleaning of park grounds and facilities; transport, cutting, removal, planting, and pruning of trees;
supervising subordinate staff and small mobile crews; dispatching vehicles and equipment from
garages; inspecting and replacing park and playground equipment; horticultural duties in park
areas; general repair work in park buildings and playgrounds; recordkeeping duties in facilities;
safeguarding property; reporting unsafe conditions and unusual incidents; preparing requests and
ordering equipment and supplies for facilities; setting up equipment for special events; and
standards of employee conduct. Attached as Exhibit B are five sample competitive examinations
for Associate Park Service Worker.

Motor Vehicle Operator

Motor Vehicle Operators drive passenger cars, ambulettes, vans, hearses, trucks,
wreckers, forklifts, tractor-trailer trucks, sign-erecting trucks, and other motor vehicles. The job
description is attached as Exhibit C. No title directly promotes to Motor Vehicle Operator, and
no certifications are prerequisites. There are no formal education or experience requirements.

Motor Vehicle Operators must possess certain skills and knowledge to ably carry out their
responsibilities. A competitive examination would include questions regarding the operation and
maintenance of the various types of vehicles; vehicle and traffic laws; preparation of trip reports
and other records; map reading; and safety measures. Attached as Exhibit D are five sample
competitive examinations for Motor Vehicle Operator.

DCAS cannot overcome the constitutional presumption that these titles be filled by
competitive examination. Associate Park Service Workers and Motor Vehicle Operators must
remain in the competitive class.
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Conclusion
For all of the above reasons, Local 983 respectfully urges that the Commission reject the
plan submitted by DCAS, particularly Paragraphs 3.3.3.3.2.08 and 3.3.3.3.2.13 proposing the
reclassification of Associate Park Service Worker and Motor Vehicle Operator from competitive
to non-competitive status.
Respectfully,
Stuart Lichten

Attachments



C-X CODE NO. 81106

THE PARKS OPERATION
AND MAINTENANCE SERVICE [063]

ASSOCIATE PARK SERVICE WORKER

General Statement of Duties and Responsibilities

Under supervision, performs, or supervises performance of, work in many areas of park

maintenance and operations; performs related work.

Examples of Typical Tasks

Performs and/or supervises personnel, including temporary, seasonal and other
subordinate employees, in park maintenance and operations duties, such as the

following:

Operates vehicles and various other types of motorized equipment incidental to the
performance of duties and/or operates heavy-duty motorized equipment on a full-time
basis; checks vehicles to ensure they are in proper operating condition; changes tires and

performs routine servicing.

Performs various aspects of landscape and gardening work and grounds maintenance;
operates and cares for hand and power gardening tools and equipment.

Cleans dirt accumulation and debris from monuments.

Assists in or performs general repair work.

Assists in climbing and pruning work; may operate manual power-driven equipment

in the performance of these duties.

C 03.13.2003 PAGE 1 OF 3



C-X CODE NO. 81106

THE PARKS OPERATION
AND MAINTENANCE SERVICE [063]

ASSOCIATE PARK SERVICE WORKER (continued)

Examples of Typical Tasks (continued)

Operates and maintains a chlorination, coagulation and/or filtration plant consisting of
chlorine and/or coagulation machines and auxiliary equipment used in purification and

chemical treatment of water.

Operates a low pressure heating system; cleans and lubricates the boiler parts.

Performs, and/or inspects, general maintenance and repair work done to buildings,

equipment, facilities, and monuments and similar works of art.

Performs any necessary recordkeeping and report writing activities related to above
functions of the Department of Parks and Recreation.

Qualification Requirements

1. A four-year high school diploma or its education equivalent and 6 months of full-
time experience in gardening, grounds or tree maintenance, or in the building,

construction or maintenance trades; or

2. One year of full-time experience in gardening, grounds or tree maintenance, or in
the building, construction or maintenance trades; or

3. Education and/or experience equivalent to "1" or "2" above.

C 03.13.2003 PAGE 2 OF 3



C-X CODE NO. 81106

THE PARKS OPERATION
AND MAINTENANCE SERVICE [063]

ASSOCIATE PARK SERVICE WORKER (continued)

License Requirement

Possession of a Class B Commercial Driver License valid in the State of New York. There
may be certain age requirements to obtain this license. Employees must maintain the
Class B Commercial Driver License during their employment.

Direct Lines of Promotion

From: * Park Service Worker (81105) To: Supervisor of Parks
Maintenance and

Operations (81113)

* For present permanent incumbents only.

NOTE: Employees will be required to wear uniforms in accordance with the
regulations of the Department of Parks and Recreation.

C 03.13.2003 PAGE 3 OF 3



C-XI CODE NO. 91212

MOTOR VEHICLE OPERATION
OCCUPATIONAL GROUP [197]

MOTOR VEHICLE OPERATOR

General Statement of Duties and Responsibilities

Under supervision, operates motor vehicles such as passenger cars, ambulettes, vans,
hearses, trucks, wreckers, forklifts, tractor-trailer trucks and sign-erecting trucks; in a
small garage, may dispatch personnel, motor vehicles and equipment; performs related
work. Employees in this title may be required to work rotating shifts, including nights,

Saturdays, Sundays and holidays.

Examples of Typical Tasks

Operates one or more types of motor vehicles such as passenger car, ambulette, van,
hearse, truck, wrecker, forklift, tractor-trailer truck or sign-erecting truck.

May drive a truck carrying employees and material to and from work locations.

May act as a chauffeur to an official.

Checks the tires, oil and fuel of the vehicle, replenishes fluids as needed, and checks the
vehicle to see that lights, horn and brakes appear to be operating properly.

Reports any noticeable mechanical defects in the vehicle.

Cleans the windows and interior and exterior of the vehicle.

Changes tires or wheels.

R 05.03.2000 PAGE 1 OF 3



C-XI CODE NO. 91212

MOTOR VEHICLE OPERATION
OCCUPATIONAL GROUP [197]

MOTOR VEHICLE OPERATOR (continued)

Examples of Typical Tasks (continued)

Assists in loading and unloading of materials, equipment, and passengers.

Reports any accidents in which the vehicle may have been involved.

Operates motor equipment mounted on, or transported by, the vehicle.

Watches for traffic hazards while labor force is engaged in making emergency repairs.
Transports collectors and cases of coin boxes to and from collection areas.

Is responsible for tools, supplies, materials, and equipment carried in or on the assigned

vehicle.
Prepares trip reports.
In a small garage, may dispatch personnel, motor vehicles and equipment.

In the Police Department, may operate a vehicle which transports inmates to and from
detention facilities, police stations and court locations.

When not driving, may be required to perform such additional duties as running errands,
answering phones and delivering mail and/or small packages.

Qualification Requirements

There are no formal education or experience requirements. Candidates will be required

to undergo a medical examination.

R 05.03.2000 PAGE 2 OF 3



C-XI CODE NO. 91212

MOTOR VEHICLE OPERATION
OCCUPATIONAL GROUP [197]

MOTOR VEHICLE OPERATOR (continued)

License Requirements

A. Possession of a Motor Vehicle Driver License valid in the State of New York at the
time of appointment.
B. For appointment to certain positions in some agencies, possession of a Class A, B

or C Commercial Driver License valid in the State of New York, or a combination
of these licenses, or possession of a valid New York State Learner's Permit for a
Class A, B or C Commercial Driver License, may be required. A candidate with
a Learner's Permit must obtain the appropriate driver license within three months

from the date of appointment.

C. History of serious moving violations, license suspension or serious accidents may
disqualify for appointment. Employees must maintain the appropriate driver
license(s) for the duration of their employment.

Direct Lines of Promotion

None To: Motor Vehicle Supervisor
(91232)
Basin Machine Operator
(91206)

From:

R 05.03.2000 PAGE 3 OF 3



SCHWARTZ, LICHTEN & BRIGHT, PC

Attorneys at Law

275 Seventh Avenue, 17th Floor Arthur Z. Schwartz’

New York, New York 10001 Stuart Lichten

tel: 212 228 6320 Daniel R. Bright

fax: 212 358 1353 *Also admitted in Pennsylvania
June 5, 2008

BY OVERNIGHT DELIVERY

Hon. Nancy G. Groenwegen

President

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, New York 12239

Re:  Submission of DCAS Pussuant to CSL § 65(5)
Dear President Groenwegen:

This firm represents Local 1157, District Council 37, American Federation of State,
County and Municipal Employees, AFL-CIO (“Local 1157), a labor organization comprised of
approximately 200 employees of the City of New York in various titles, including the
competitive class Civil Service title of Supervisor Highway Repairer. Local 1157 submits these
objections to the plan proposed by the New York City Department of Citywide Administrative
Services (“DCAS”) pursuant to New York Civil Service Law § 65(5) {“Section 657).

On May 16, 2008, this firm submitted objections to the DCAS plan on behalf of Local
376, District Council 37, American Federation of State, County and Municipal Employees, AFL-
CIO (see attachment). Local 1157 fully endorses that submission, and would like here to add the
local’s specific objections to the DCAS proposal.

In Paragraph 3.3.3.2.06, DCAS proposes the reclassification of Supervisor Highway
Repairer, among many other titles, from competitive to noii-competitive status. It is not
impracticable to hire Supervisor Highway Repairers by competitive examination, and
municipalities across the State have done so for decades. This position is not confidential, does
not require the exercise of authority or discretion at a high level, and does not require expertise or
personal qualities which cannot be measured by a competitive examination. No specific
credentials exist, as an alternative to testing, to demonstrate skills needed for this position.



SCHWARTZ, LICHTEN & BRIGHT PC

Attorneys at Law
Supervisor Highway Repairers oversee other personnel in the maintenance and repair of
roadways. They make decisions relative to work methods, prepare work schedules, assign work,
inspect maintenance and repair work, observe and check work in progress, keep records, and
make reports. The competitive class title of Highway Repairer is in a direct line of promotion to
Supervisor Highway Repairer. The title does not require any type of certification. A job
description is attached as Exhibit A.

While the Supervisor Highway Repairer title does not require any specific credentials, a
significant amount of skill, ability, and knowledge is necessary to excel in the position.
Therefore, any written competitive examination would cover areas such as observation and
inspection of work in progress, direction and training of subordinates, emergency and safety
guidelines, and preparation of administrative paperwork.

Attached as Exhibit B are five sample competitive examinations for Supervisor Highway
Repairer. The subject areas cannot be described as encompassing general knowledge, but at the
same time are not so esoteric as to be incapable of objective assessment. Supervisor Highway
Repairer is a title that can easily be filled by competitive examination.

DCAS cannot overcome the constitutional presumption that a competitive examination be
administered for this title. Supervisor Highway Repairers must remain in the competitive class.
Conclusion

For all of the above reasons, Local 1157 respectfully urges that the Commission reject the
plan submitted by DCAS, particularly Paragraph 3.3.3.3.2.06 proposing the reclassification of
Supervisor Highway Repairer from competitive to non-competitive status.

Respectfully,
Stuart Lichten

Attachments
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c-X CODE NO. 92472
THE SKILLED CRAFTSMAN AND }.)]b 3 /l
OPERATIVE SERVICE [038] ﬁY /

SUPERVISOR HIGHWAY REPAIRER

General Statement of Duties and Resoensibilities

Under general supervision, supervises Highway Repairers and other assigned personnel in the
laying and grading of all types of paving materials, in the construction, maintenance and repair of
walks, roadways, fences and other structures, gutters and curbs, and in maintaining the security of
facilities and equipment; performs related work.

Examples of Tvoical Tasks

Makes decisions relative to work methods.
Prepares schedules and makes work assignments.

Makes inspections of the laying and grading of all types of paving materials in order to insure that
work 1s being performed properly.

Makes inspections; observes and checks work in progress.

Controls and supervises the proper use of tools and equipment to complete the work assigned.
Keeps records and makes reports.

Supervises the maintenance and repair of roads, streets and highways, the repair and laying of
sidewalks, the restoraticn of plumbers’ and utility cuts, and the installation and repair of fences,
guide rails and related structures.

May operate motor vehicles in the performance of assigned duties.

May act in place of District Supervisor (Highway Maintenance) in the absence of that person.

Qualification Requirements

Three years of full-time satisfactory experience as a working member of a roadway maintenance
and repair crew using asphalt and concrete mixes, at least one year of which must have been in a
supervisory capacity.

R 72998
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C-X CODE NO. 92472
THE SKILLED CRAFTSMAN AND
OPERATIVE SERVICE [038]

SUPERVISOR HIGHWAY REPAIRER (cont.)

License Requirement

At the time of appointment, candidates must possess a Class B Commercial Driver License valid
in the State of New York, valid for air brakes. Employees must maintain this license for the
duration of employment.

Direct Lines of Promotion

To:  Highway Repairer (92406) To:  Diustrict Supervisor (Highway
e Maintenance) (91337)

R 7.29.98
Page 2 of 2



SCHWARTZ, LICHTEN & BRIGHT, PC

Attorneys at Law

Arthur Z. Schwartz’
275 Seventh Avenue, 17th Floor ur Z, Schivartz

N?vz\;%rlg.zlgegg z’(;)rk 10001 Daniel R. Bright
tel:

81353 »Also admitted in Pennsylvania
fax: 212 35

June 6, 2008

BY OVERNIGHT DELIVERY

Hon. Nancy G. Groenwegen

President

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, New York 12239

Re:  Submission of DCAS Pursuant to CSL § 65(5)
Dear President Groenwegen:

This firm represents Local 1087, District Council 37. American Federation of State,
County and Municipai Employees, AFL-CIO (“lLLocal 10877), a labor organization comprised of
approximately 400 employees of the City of New York in various titles, including the
competitive class Civil Service titles of Locksmith, Supervisor Locksmith. Exterminator,
Supervisor Exterminator, Printing Press Operator, Supervisor of Radio Repair Operations,
Furniture Maintainer (Finisher), Compositor (Job). and Telephone Service Technician. Local
1087 submits these objections to the plan proposed by the New York City Department of
Citywide Administrative Services (“DCAS”) pursuant to New York Civil Service Law § 65(5)
(“Section 657).

On May 16, 2008, this firm submitted objections to the DCAS plan on behalf of Local
376. District Councii 37, American Federation of State, County and Municipal Employees, AFL-
CIO (see attachment). Local 1087 fully endorses that submission, and would like here to add the
locai’s specific objections to the DCAS proposal.

In Paragraph 3.3.3.2.06, DCAS proposes tlie reclassification of Locksmith, Supervisor
Locksmith, Externiinator, Supervisor (Exterminators). and Printing Press Operator, among many
other titles, from competitive to non-competitive status. In Paragraph 2.3.3, DCAS proposes the
reclassification of Supervisor of Radio Repair Operations, Furniture Maintainer (Finisher),
Compositor (Job), and Telephone Service Techuician, in addition to 174 other titles. from
competitive to non-competitive status.



SCHWARTZ, LICHTEN & BRIGHT pcC

Attorneys at Law

Local 1087 objects to these proposals. It is not impracticable to fill these titles through
competitive examination, and many jurisdictions, including the City, have administered such
examinations for many years. The job descriptions for these titles are attached as Exhibit A.
DCAS has not overcome the constitutional presumption that applicants for Civil Service
positions must take a competitive examination.

Locksmith and Supervisor Locksmith

Locksmiths and Supervisor Locksmiths install, maintain, and repair locks and locking
devices. These positions are not confidential, do not require the exercise of authority or
discretion at a high level, and do not require expertise or personal qualities which cannot be
measured by a competitive examination. No specific credentials exist, as an alternative to
testing, to demonstrate skills needed for these positions. No competitive class title is in a direct
line of promotion to Locksmith, and no type of certification or educational background is a
prerequisite.

While the Locksmith and Supervisor Locksmith titles do not require any specific
credentials, a significant amount of skill, ability, and knowledge is necessary to excel in the
positions. A written competitive examination, therefore, would include questions in areas such
as locks and locksmithing; installing, repairing, and maintaining locks; making keys with and
without the use of a master key; and picking locks open. Attached as Exhibit B are five sample
competitive examinations for Locksmith and Supervisor Locksmith.

Exterminator and Supervisor Exterminator

Exterminators and Supervisor Exterminators perform work regarding the prevention,
control, and elimination of insects, vermin, and other pests from public buildings and park areas.
These positions are not confidential, do not require the exercise of authority or discretion at a
high level, and do not require expertise or personal qualities which cannot be measured by a
competitive examination. No competitive class title is in a direct line of promotion to
Exterminator, and no type of educational background is a prerequisite.

Exterminators and Supervisor Exterminators must possess certain skills and knowledge to
ably carry out their responsibilities. A competitive examination would include questions
regarding poisonous insecticides, rodenticides, baits, traps, and other aspects of exterminating



SCHWARTZ, LICHTEN & BRIGHT pC

Attorneys at Law

operations. Attached as Exhibit C are five sample competitive examinations for Exterminator
and Supervisor Exterminator.

Printing Press Operator

Printing Press Operators set up and operate large-scale cylinder-type printing presses.
These positions are not confidential, do not require the exercise of authority or discretion at a
high level, and do not require expertise or personal qualities which cannot be measured by a
competitive examination. No specific credentials exist, as an alternative to testing, to
demonstrate skills needed for these positions. No type of certification or educational background
is a prerequisite.

While the Printing Press Operator title does not require any specific credentials, a
significant amount of skill, ability, and knowledge is necessary to excel in the position. A
written competitive examination, therefore, would include questions in areas such as offset
printing press operation and maintenance; safety; sizes, weights, grades, and cutting of paper; and
colors, mixing, and types of ink for offset printing presses. Competitive examinations have long
been administered by DCAS for this title. A copy of a Notice of Examination for Printing Press
Operator is attached as Exhibit D.

Supervisor of Radio Repair Operations, Furniture Maintainer (Finisher),
Compositor (Job). and Telephone Service Technician

DCAS contends that competitive testing is impracticable for these titles for the following
reasons: (1) Twenty or fewer positions are currently allocated for these titles. According to
DCAS, “the investment required to develop an exam for such a limited number of positions
cannot be justified.” (2) DCAS claims it “is difficult to identity individuals with the subject
matter expertise necessary to develop examinations . . ..” (3) The City’s situation is “strikingly
similar” to the circumstances addressed by the Legislature in Civil Service Law § 42(2), which
governs jurisdictions with a population of less than 5,000. None of these arguments is
persuasive.

DCAS exaggerates the cost of administering examinations for these titles. If so few
individuals are hired in these titles, then very few examinations over the years will be necessary.
The agency claims that reclassifying the 178 titles with less than 20 incumbents will “eliminate
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Attorneys at Law

the need to administer 178 exams.” Of course, that does not mean 178 exams per year. Indeed,
DCAS has not held an examination in many of these titles for decades. If the past five years is
any guide, Local 1087 expects that over the course of the five-year DCAS plan, reclassification
of these titles will probably not eliminate the need to administer any examinations.

It is hard to imagine that it would be difficult to find experts, particularly in the private
sector, in the areas of radio and television repair, furniture surfacing, typesetting, and telephone
maintenance. DCAS’s contention that the City’s resources are “strikingly similar” to the budgets
of rural villages in upstate New York needs no response. Finally, in all four of the titles in this
category represented by Local 1087, a total of 21 provisionals are currently working for the City.
The City currently employs 36,855 provisional competitive employees, and Section 65 requires
that number to be reduced to less than 6,000. Elimination of competitive-class rights for all
employees in these four titles, merely to reduce the total number of provisionals by 21, is not a
proper balancing of considerations.

In the final analysis, DCAS cannot overcome the constitutional presumption that these
nine titles be filled by competitive examination. It is not impracticable to offer competitive
examinations. These titles must remain in the competitive class.

Conclusion

For all of the above reasons, Local 1087 respectfully urges that the Commission reject the
plan submitted by DCAS, particularly Paragraphs 3.3.3.3.2.06 and 2.3.3 proposing the
reclassification of the titles of Locksmith, Supervisor Locksmith, Exterminator, Supervisor
Exterminator, Printing Press Operator, Supervisor of Radio Repair Operations, Furniture
Maintainer (Finisher), Compositor (Job), and Telephone Service Technician, from competitive to
non-competitive status.

Respectfully,
B [/?’ [ \/(A_
Stuart Lichten

Attachments
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THE SKILLED CRAFTSMAN AND COTE M. 90723

OFERATIVE SERVICE | Bﬁh.bl*/q

LOCEKSMITH

Genersl Statement of Duties and Responsibilities

Under supervision, does work relating to inetallation, maintenance and repair
of locks and locking devices; performs related work,

Expmples of Typical Tasks

Supervises and is reopoasible fcr thie work of assigned personmel.

Removes, Teplaces, maintains, repeirs and adjusts all types of locks and locking
devices, including panic locks, vertical rod locking devices, cell block and

prison cell locks, locker and cabinet locks, and safe and other combination locks,

Installs locks and locking devices on wood and metal doors, kalamein doors,
classroom doors, steel file cabinets and lockers, and on cell doors, gates,
corridors, enclosures, etc,, in prisons and detention areas,

Bepairs lock stile in wood, mztal and kaslamein doors, and makes necessary
repairs to jambs and hanging stiies to reinforce hinges for proper coperation
of doors and locks,

Opens, repairs and #rills safee, and changes combinations.

Makes keys with or without duplicate and key change numbers; picks locks open
and changes keys, if required; sets up and changes key combinations; changes
cylinders; makes keys to fit grand msster, grouvp master and floor master com-
binations.

Instructe designated personnel in the operation tf the key ccatrol system,
Keeps inventory records and prepares materials requieitioms.

Kesps job and other records,

Qualification Reguirements _

1, Five (5) years.of recent, satisfaciory, full-tiﬁne_. paid experience as a
locksmith: o .

2, A safisfactory equivalent.

Direct Lines of Promotion

A

From: XNone To: Foreman Locksmith (90763)

R 796065
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THE SKILLED CRAFTSMAN AND bPERATIVE SERVICE CODE NO. 90763

FOREMAN LOCKSMITH

General Statement of Duties and Responsibilities

Under geperal direction supervises, directs and is responsible for the work
of locksmiths; performs related work.

Examples of Typical Tasks

Assigns and lays out jobs for locksmiths.

Supervises locksmiths engaged in the installation, maintenance, and repair of
locks and locking devices.

Plans and estimates the cost of work.

Supervises the.naintenance of inventory records.

Keeps production, cost and time records.

Ongrs materials, supplies.and equipment needed in locksmith work.

Supervises and instructs locksmiths in the proper use, care and maintenance of
power and hand tools and equipment. )

Inspects locksmith work during its various stages and inspects finished work.

Supervises, directs and is responsible for the proper operation of the
departmental locksmith shop.

Maintains tigh; security of issuing of keys.

Makes field trips to analyze special problems and check on jobs.
Maintains adequate supply of key blanks.

Maintains copies of all keys.

Reads drawiﬁgs, plang and specifications relating to locks and locking devices.

Qualification Requirements

< QY
o

One year of permanent service in the title of Locksmith (90723).

Direct Lines of Promotion

From: Locksmith (90723) To: None

10.29.75
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FORTMAN ( l".}I'l'lI?.E-'IIfq’I\Tl"OT\'.G) CQDE No. aq! 3-,

: aAlJLT'Y GTADE No,_ 90 0 LT
Gamaral Stetement of Duties and Mosponailiilitles f".,{' Lyt
r .

' [
/

Under dir cl,.hon, .,ur.u:r"lls“ the work of fExbumidnators engogoed in the P“c'vem'n an,

control and elimgination of insects, verndn ead othezr pests from public DLD.lJ.ll][,-

and park oriecd..

Examplns of Tyniszl Taskn

Tpapects premigses and investigzates complaints of infestation,
Dyterminzs thez approprinte mothod of extermination to be usoed,

Supervises and makes assignmenis to Ixdemninators engaged in preparing and using
baits, trars, rodent1c1daa, ;‘L’l%ecinlc...uﬂ.», ate,

Supervigas the clean:.ng and repa:.r o.if eauipment,
Ordsrs rccessaery supplies and equipment, and lesps ralated records.

Is responsible for the safe storage and cautiocus use of the various poisons em-

ployed in exterminating operations,

SuperviSes the ‘pre'par'ation of the varioug substa.ﬁcea uwsed in exterminating.
Malces reconunand:vbw ons. I'or :anrovmb e:'tammat.:mg me’ bhods.

Keeps records of 7xt.erm1nat1ng upera‘tlons and makes reports 'bhereon.

Hay be requirsd £o perform exterminating duties.
Performs rela'béd work as ‘raqﬁired. -

Qualification Reguirements

1. A current exterminator permit, or emnlayeu.-e.:be*mna'bor cperator parmit
issued by the Department of Health of the Uity of New York; and at lezst two
(2) years of satisfactory prectical expsrience in the pr‘,'p‘ratmn and uge of
- insscticidss, rodenticidss,. baits, traps, . etc., for the eﬂermatz.cn of
+ dnsscts, Vermin and o*hmr;r—*sts. K

Direct Lines of Promction

13

From:  BExterminator Senior Foreman (Esterminators)

7.1.55



THE SKILIED CRAFTSMAN AND CXE NO. 92123
COPERATIVE SERVICE

PRINTING PRESS OPERATOR

s

S
General Statement of Duties and Responsibilities

Under direction, performs journey-level printing press operator tasks in setting
up an cperating large scale cyl inder-type printing presses including web presses;
performs related work.

Examples of Typical Tasks

 Sets-up press for printing.
Starts ur press.

Monitors operation of running presses, making necessary adjustments to meet job
specifications.

Maintains machines.
Makes routine repairs.
Selects and lcads paper.
q " Mixes ink tc produce dsired}:olors and shades.
| Mzy supervise subordinate printing press coperators.

Quzlification Reguirements

1. Five vears of recent, satisfactory, full-time experience as a press
operator on a cylinder-type printing press using the letter-press or
cffset-press printing process; or

2. Educetion and/or experience equivalent to "1" above.

Direct lines of Promotion

From: Assistant Printing Press To: Administrative Printing Services
Operator (S2712Z2) Manager (M10096)
X 10,02
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COLE MO. 92706
FURNITURE MAINTAINZR (FI{ISH:R)

General Statement of Duties and Kesponsibilities

Under supervision, finishes surfaces and makes repairs to finished surfaces of
all kinds of school and office furniture, such as desks, cabinets and wardrobes,
used by the City of New York; performs related work.

Examples of Typical Tasks

Refinishes and matches 0ld woodwork; mixes colors, both analine and pigment stains.
Grains wood and metal,

Does polishing, padding, varnishing, rubbing, and glazing in comnection with the
finishing of furniture, cabinets, etc. ‘

Sprays and applies lacquer, paint and other material,
Kéeps reocords,

Qualification Requirements

Three (3) years of recent, satisfactory, prhctical experience as a cabinet maker
and finisher in the mamfacture and repair of furmiture for wholesale or retail

ﬂz‘urniture houses, department stores, large hotels, or large public institutions,

sr the equivalent,

Direct Lines of Promotion

From: Furniture Maintainer's Helper :I’_o_s Foreman Furniture Maintainer




C-X . CODE NC. 92110
THE SKILIEZD CRAFTSMAN
AND OPERATIVE SERVICE (038)

COMFOSITOR (JOB)

General] Statement of Duties and Responsibilities

Under supervision, sets type by hand or machine; makes up forms; performs related
work.

Examples of Typical Tasks

Operates hot metal line casting machine or photo type-setting systems or sets
type by hand. . :

Does makeup and copy preparation.

Makes author's corrections.

Types and proofreads copy.

Prepares layout to conform to sbecificatiors.

Uses tools and equipment such as saw, light table, ludlow machine, proof press,
etc.

Qualification Requirements

1. Five years of full-time satisfactory experience, acquired within the past
10 years, as a compositor or typesetter; or

2. A combination of experience and vocational training totalling five vears,
including at least three years of experience as described in "1" above.
Six months of acceptable experience will be credited for each school year
of satisfactory vocational training.

Direct Lines of Promotion

From: None To: MAdministrative Printing Services
Manager (M10096)

Page 1 of 1
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SFECIAL CRAFTS AND OPERATICMNAL CODE NO. 92530
CCCUPATICNAL GRCUP (2581)

TELEFHCNE SERVICE TELHNICIAN

Duties and Responsibilities

This position enconpasses responsible work in performing or supervising the
installing, inspecting, maintaining, testing, altering and repairing of telerhone
cemmunications systems equipment and low voltage electronic systems equipment,
including assoriated cable and wiring. There are two assignment levels within
this class of positions. All personnel perform related work, work both indeors
and cutdeors and may be requirsd to drive agency vehicles to variocus sites.

Assignment Ievel I

Under general supervision, maintains, installs, inspects, tests, moves, alters,
and repairs telephone communications systems and low voltage electronic systems
and related equipment including automatic call sequencers, master ‘cable
television systems, closed circuit TV systems, emergency, security, and burglar
alarms, intercom and PA sy=tems, electric deor openers (bell and buzzer systems),
time clocks, and assoriated cable and wiring., Determines the nature of the
prablem and notifies appropriate vendors for necessary maintenance or remair.

|
Swrveys site lecations, performs on-site inspections, and estimates time and
material factors involved, Coordinates telephane commmications needs for newly
canstructad, existing, and rehabilitated agency buildings. Creates appropriate
pesters and charts to delineate planned projects, and ensures preparatien of
final preof. Updates floor plans and equipment records as necessary fo:r all
telephone communications and. low voltage electronic equipment needs.

Reviews and avaluates all emergency repair requests, determines priorities, and
estimates response time. Specifies equipment to be utilized and orders material
necessary for preject completion. Processes and coordinates requests for
immediate installation of temporary commmications service for all special events
and for the installation of data lines.

Inspects highway construction and field lccations to ensurs proper maintenance
of all systems, including cellular systems. Removes old call box systems and
roles and splices and seals off multi-conductor telephone cables.

Prepares necessary work orders for outside vendors such as NY Telephone and ATET.
Maintains necessary paperwork, inventory records, files, correspondence, stc.
Maintains steck inventeory of equipment and parts.

Assignment Level II (See special note under Qualification Requirements)

Under administrative directien, supervises and directs the activities of a group
of Telephone Service Technicians and support perscnnel engaged in  the
installation and repair of telephone commmications and low voltage electronic
systems and related equipment. Periorms work as described in Assignment Level]
I, and may perform more complex work requiring a higher dagr::c of technicsal
expertise.

R 1.8.83
Page 1 of 2



JUN-05-2008 THU 05:45 PM BLUE COLLAR DIVISION FAX NO. 2123414735 P. 03

0
[Ae]
in
\Xo]
o

SPECTAL CRAFTS AND CFERATIONAL CODE IO
CCCUPATICNAL GROUP (2E1)

TELEFHONE SERVICE TECHNICIAN (continuad)

Assignment Level II (See special note under Qualification Requirements)
(continued)

Plans and prepares work schedules and assignments for subordinate technical
personnel. Supervises, directs, coordinates, and reviews final work product.

Conducts pericdic inspections to determine proper utilization of agency telephone
communications and low tension electronic equipment to ensure complete compliance
with work orders and proper {nstallation of equipment by telephone and various
other vendors. Maintains liaison with field sites to verify locaticn and
operability of equipment and compliance with specific work orders.

Reviews legally mandated highway plans submitted by the New York City Department
of Transportation and octher public and private agencies to identify ;f any agency
facilities will be affected by projected work whereby equipment w1r1nq may be
damaged through canstruction work (Industrial Cede 53). \

Qualification Requirements

1. PFour years of full-time, sat.1=factory journey-level e.Cperl.ence, acquired
within the last ten years, in the maintenance, installation, or repair of
telephone communications systems and equipment; or :

2. Three years of full-time experience as described in "1 abQVe, plus
graduaticn from a recognized vocational or trade high school, with a major
sequence of courses in electrical or electronic technology; ori

3. Two years of full-time experience as described in "1" above, plus an A.A.S.
degree from a community college or 60 college credits in a major sequence
of courses in electrical or electronic technology.

4. Education and/or experience equivalent "1", "2" or "3" sbove.

License Requirement

A Motor Vehicle Drivers License valid in the State of New VYork. Employees must
maintain the license for the duration of their employment.

Special Note

To be eligible for placement in Assignment Level II, candidates must have, in
addition te the minimwn requirements, at least one year of experience in
Assignment Level I or in a supeyvisory capacity,

Direct Lines of Promotion

From: None To: To be determined

R 1.6.93
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June 6, 2008

Hon. Nancy G. Groenwegen

President & Commissioner

N.Y.S. Civil Service Commission

N.Y.S. Department of Civil Service

Alfred G. Smith Office Building

W.A. Harriman State Office Building Cmapus
Albany, NY 12239

Re: Local 1549 Objection to Submission of DCAS Pursuant to CSL § 65 (5)
Opposition of Local 1549 DC37 to DCAS Proposed Plan

Dear President and Commissioner Groenwegen:

This firm represents Local 1549, District Council 37, American Federation of
State, County and Municipal Employees, AFL-CIO (“Local 1549%), a labor organization
comprised of approximately 17,000 employees of the City of New York in the
competitive Civil Service titles of NYPD Police Communication Technician, and
Supervising Police Communication Technician (911 Emergency Telephone Operators).

Local 1549 submits these objections to “the plan” proposed by the New York
City Department of Citywide Administrative Services (“DCAS”) pursuant to New York
Civil Service Law § 65(5) (“Section 65”).

These amendments to Section 65, signed into law on January 28, 2008, were
intended to further “the constitutional mandate of making appointments and promotions
‘according to merit and fitness to be ascertained, as far as practicable, by examination
which, as far as practicable, shall be competitive.” Sect. 65 was intended to increase
competitive examinations by requiring DCAS to submit to the Commission a plan to
reduce provisional appointments, by efforts such as scheduling more frequent
examinations.

On March 28, 2008, DCAS submitted the plan. Its proposal is exactly the opposite
of the goal the Legislature was attempting to accomplish: reducing provisional employees
by increasing competitive civil service exams for permanent civil service titles.

DCAS’s response to the problem of an excess of provisional appointments
without competitive examination is not to increase the number of merit exams.. Instead,
DCAS secks to eliminate the competitive examination requirement altogether for over
20,000 City employees, including many of the members of Local 1549.

1
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This arbitrary reclassification would not only harm the City’s efforts to hire and promote
by merit and qualifications, but would strip thousands of employees of disciplinary and
other due process rights and other legal benefits of competitive status.

DCAS’s proposal ignores the daily contribution to New York City public safety
as well as the special of heroism of NYPD PCTs and SPCTs on Sept. 11, 2001. These
Local 1549 members were all hired by competitive examination.

DCAS also fails to acknowledge the factual history of corruption, racial and other
discrimination that led to the creation of the competitive titles of NYPD PCT and SPCT.
The City simply cannot lawfully manage these titles as non competitive. Proof of this is
the litigation history of examined below: For example there is a pending L. 1549 Class
Action against NYPD claiming Family Medical Leave Violations under Federal Law, and
the 1985-1991 Equal Pay Discrimination Federal settlement that set pay parity between
white Fire Dept. dispatchers and the largely female minority PCTs and SPCTs. Recall
also the 2008 $24,000,000 discrimination settlement between Minority Workers and
Henry Stern and the NYC Parks Dept., SDNY Judge Chin, where promotions were
discriminatory, and not based upon merit examination.

The Commission must exercise its prerogative under Section 65 to reject the plan
for the reasons stated herein.

BACKROUND THE HISTORY OF CIVIL SERVICE LAW

The Necessity of competitive merit examinations and Civil Service status for City
Government Workers.

In 1849 after decades of rampant corruption, patronage, job-selling, and cronyism,
the New York State Constitution was amended so as to now read: “Appointments and
promotions in the civil service of the state and all of the civil divisions thereof, including
cities and villages, shall be made according to merit and fitness to be ascertained, as far
as practicable, by examination which, as far as practicable, shall be competitive...” N.Y>
Const., Art. 5 § 6.

Upon its adoption the, the Court of Appeals declared:

“The principle that all appointments in the civil service must be made according
to merit and fitness, to be ascertained by competitive examinations, is expressed in
such broad and imperative language that in some respects it must be regarded as beyond
the control of the legislature, and secure from any mere statutory changes...McClelland
v. Roberts, 148 N.Y. 360, 366-67, 42 N.E. 1082, 1084 (1896).

The Court later reaffirmed. “In every civil service case we must start with the
provision of the State Constitution as it is the groundwork upon which all legislation on
the subject is built. It steers the course which the Legislature must follow...” Andersen
v. Rice, 277 N.Y. 271,274, 14 N.E. 2d 65,66 (1938).



- The New York State Constitution *“establishes a broad public policy that
appointments in the State Civil Service must be made by competitive examination.”
Berkowitz v. Burstein, 133 Misc. 2d 323, 325, 507 N.Y.S. 2d 117, 119 (Sup. Ct., Alb.
Cty. 1986). “Non-competitive appointments are the exception and not the rule.”
Andresen, 277 N.Y ., at 277,14 N.E. 2d, at 67(citations omitted).

In 2007 the Court of Appeals held the purpose of this provision was to replace the
spoils system with a system of merit selection and to protect the public as well as the
individual employee.

This concept is especially relevant and applicable to public safety titles as NYPD
PCTs and SPCTs.

This constitutional mandate ‘may not be blinked at or avoided.”’” City of Long
Beach v Civil Service Employees Ass’n, Inc., 8 M.Y.3d 465, 470, 835 N.Y.S.2d 538,
540, 867 N.E.2d 389, 391 (2007) (quoting Montero v Lum, 68 N.Y.2d 253, 258, 508
N.Y.S.2d, 397, 400, 501 N.E.2d, 5, 8 (1986); Board of Educ. of City of New York v.
Nyquist, 31 M.Y.2d 468, 472, 341 N.Y.S.2d 441, 445, 293 N.E.2d 819, 824 (1973).

The New York State Legislature has implemented this constitutional mandate by
enacting Civil Service Law § 42(1) (“Section 42”), which provides that a position may
not be classified as non-competitive if it is “practicable to ascertain the merit and
fitness of applicants by competitive examination.” The statute also requires, “Not
more than one appointment shall be made to or under the title of any office or position
place in the non-competitive class pursuant to the provisions of this section, unless a
different or an unlimited number is specifically prescribed in the rules.”

Section 65 (5) The 2008 Civil Service Law N.Y. Legislative Mandate

In an effort to reduce non-permanent appointments, the Legislature earlier this
year required DCAS to submit to the Commission a plan to lower the total of provisional
employees to five percent of all competitive class positions. The plan may include,
according to the law, an increased number of scheduled examinations, additional eligible
lists, and consolidation of titles. Civil Service Law § 65 (5)(b). The DCAS plan fails to
comply with the New York Legislative mandate of 2008.

One of the DCAS plan’s primary remedies for the excessive number of
provisional appointments without competitive examination is to reclassify positions from
competitive to non-competitive, so that no competitive examination is mandated.

DCAS proposes reclassifying 294 titles, currently held by 22126 employees, to
non-competitive status. These employees constitute approximately 15 percent of all
competitive class employees, excluding the Transit Authority, and Triborough Bridge and
Tunnel Authority , whose employees DCAS proposes be removed from its jurisdiction
entirely.

At the same time, DCAS plans only a marginal increase in the number of
examinations. While the agency currently administers 120 exams annually for a
workforce of over 190,000 employees, DCAS’s proposal calls for only 16 more exams



per year over the five-year duration of the plan. Paragraph 2.1.0. The majority of the
reduction in provisionals in the DCAS plan results from actions other than an increase in
the number of examinations. Table 1.3.0.

DCAS proposes the reclassification of NYPD 911 PCTs and SPCTs among
many other titles, from competitive to non-competitive status.

This arbitrary change is unconstitutional and violates not only Section 42 but
the intent of Section 65(5) as well. It is certainly not impracticable to hire New York
City 911 Police Department by competitive examination. Indeed, competitive
examinations have been administered by New York City and other municipalities across
the State for these titles for decades, since the creation of these titles.

Recall the honors and heroism of the NYPD PCTs and SPCTs in their response to
the Sept. 11, 2001 terror attacks upon New York City.

These merit examinations avoid corruption within the Police Dept. in
appointments to these positions. Recall Serpico and the Knapp Commission testimony
regarding the internal sale of positions within the NYPD 40 years ago.

Further civil service protection is important for these Local 1549 workers given a
history of discrimination litigation between the workers and the City.

There is a pending FMLA class action L. 1549 v NYPD alleging denial of FMLA
rights. The pay scale of PCTs was settled in a 1984-1991 federal class action seeking pay
parity for the minority L. 1549 members with the white Fire Dept. dispatchers. In 2008 a
$ 24,000,000. settlement between Minorities and NYC Parks Dept. and Henry Stern
when promotions were not based upon merit exams but rather were ‘“non competitive”
but discriminatory. There are 2 pending and one settled Article 78 appeals in Supreme
Court N.Y. County alleging unlawful discipline of L. 1549 employees by the NYPD after
successful employee OATH and NYC Civil Service Commission decisions that the
NYPD refuses to honor or acknowledge. There a 2005 successful reverse out of title
arbitration award in favor of L. 1549 v NYPD halting the assignment of NYPD police
officers working in Local 1549 clerical titles positions, see attached.

These NYPD PCT and SPCT and 311 positions are not confidential, do not
require the exercise of authority or discretion at a high level, and do not require expertise
or personal qualities which cannot be measured by a competitive examination. No
specific credentials exist, as an alternative to testing, to demonstrate skills needed for
these positions.

To the contrary, all positions have been filled by competitive examinations in
these titles since the creation of the title years ago. Recall the Sept. 11, 2001 heroic
terrorism response by the L. 1549 PCTs and SPCTs hired by the present competitive civil
service exams.

4



RECLASSIFICATION IS NOT WARRANTED FOR NYPD 911 DCT & SPCT

For DCAS to claim that competitive examinations for these titles are
impracticable” is simply “wrong” and contrary to the present status and decades old
history of these titles as presented herein.

The New York Courts have held, “vague references to the ability to make
permanent appointments or afford greater latitude in the selection process simply do not
form a rational basis for abrogating the constitutional mandate of examination, in some
form, to determine merit and fitness.” Berkowitz, 133 Misc. 2d, at 325-26, 507 N.Y.S.2d,
at 119 (annulling non-competitive classification). Rather, DCAS must “overcome the
constitutional preference for competitive examination.” Levitt v Civil Serv. Comm’n of
the State of New York, 150 A.D. 2d 983, 985, 54.1 N.Y.S.2d 662,664 (3d Dep’t
1989)(citations omitted). DCAS, almost by definition, cannot make that showing when
the agency is proposing reclassification en masse of hundreds of titles.

In particular, DCAS has not demonstrated that PCTs, SPCTs, or 311 DOITT
employees should be reclassified as non-competitive, especially in light of the facts the
avoidance of cronyism, nepotism, anti corruption, as well as concerns for public safety
and terrorism response presented herein.

CONCLUSION

For all the above reasons, and reasons to be testified to in person, and for reasons
to be submitted in the future, Local 1549 respectfully urges that this Commission reject
the plan submitted by DCAS, particularly Paragraphs proposing the reclassification of
NYPD PCT and SPCT (911 Operators)and NYC 311 Operators from civil service
competitive status to non-competitive, non-civil service status.

Respectfully,
MARTIN DRUYAN ESQ.
Counsel for Local 1549.
md:MM
co
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e Opposition and Objection to DCAS Civil Service
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* Existing Civil Service Competitive Titles Appropriate &
Necessary for NYPD 911 PCT & SPCT & NYC DOITT 311

e DCAS Reclassification of NYPD 911 PCT and SPCT and
NYC DOITT 311 Does Not Comply with Civil Service
Sect. 65(5)(b) Mandate

* DCAS Proposal Imperils NYPD 911 & NYC DOITT 311
Public Safety Function by Patronage, Cronyism, Nepotism
and Discrimination

* DCAS Proposal Violates NYS Constitution Article V Sect.6

* Local 1549 Requests NYS Civil Service Commission
CSL Sect. 6.3 Investigation and Hearing as to
Legality of DCAS Proposal as to All Issues Raised by
Union Opposition

* The DCAS Reclassification Proposal Omits Any Mention
of the Successful, Heroic Response to September 11,
2001 Terror Attack by Civil Service NYPD PCTs and SPCTs
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» Statistical Analysis in Opposition to DCAS Reclassification

* NYPD 911 Emergency Call Center for Catastrophes
and Acts of Terrorism

* The PCTs and SPCTs in FY2007 Responded to
11,689,000 Calls Resulting in 4,498,000 Total Radio
Runs by the NYPD with a NYC Citywide Average Response
Time to Crime in Progress (Minutes) of 6.9 Minutes
(All Categories)

* The DCAS Reclassification Proposal Omits Any
Detailed Public Safety Benefit or Impact Analysis for
NYS/NYC Citizens

YFEF:I(!:"\TIE) PREVIOUS  FYTD RnE"gEsl;er IV?(‘)\RI"'IFH MONTH DATA
VARIANCE THROUGH

MONTH LAST YEAR

INDICATOR

NAME DATE FYTD VARIANCE
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NYC Clerical-Administrative Employees Local 1549, District Council 37, AFSCME, AFL-CIO

June 10, 2008

Local 1549 Opposition and Objections and Response to
NYC Department of Citywide Administrative Services
Report of March 28, 2008 Submitted to be in Substantial
Compliance with Section 65(5)(b) of the New York State
Civil Service Law

INTRODUCTION

Local 1549 NYC Clerical Administrative Employees’ DC 37 American
Federation of State County and Municipal Employees respectfully submits
its response to NYC Department of Citywide Administrative Services (DCAS)
Commissioner Martha K. Hirst's letter and Report, dated, March 28, 2008 to
Lillian Roberts, Executive Director, District Council 37 pursuant to Section
65(5)(b) of the New York State Civil Service Law as it relates to Local 1549.
That DCAS report was also sent to the New York State Civil Service Commission
for approval, which L.1549 opposes.

This proposal violates the NYS Constitution, Article V, Section 6, which
provides that: “Appointment and promotions in the civil service of the State and all of
the civil divisions thereof, including cities and villages, shall be made according to merit
and fitness to be ascertained, as far as practicable, by examination which, as far as
practicable, shall be competitive...” ! It is Local 1549's position that the Competitive
Class is appropriate and necessary for the Supervising Police Communications
Technicians, (SPCT) and Police Communications Technicians, (PCT) (911)
within _the New York Police Department and the Call Center
Representatives (CCR) within the Department of Information Technology and

Telecommunications (DoITT) (311).

These titles have had merit and fitness ascertained by examination since their
establishment decades ago. Recall the heroism of the PCTs AND SPCTs on

Sept. 11, 2001 in responding emergency calls during the terrorism attack on New
York City and the United States.

125 Barclay Street, New York City, New York 10007, Room 415 e (212) 815-1549
www.local1549.com 1



All the facts presented herein lead to a conclusion that the present Competitive
Class merit system should not be changed for these titles as DCAS Proposes.
The Remedy for DCAS to be in compliance with Section 65(5) (b) in this instance
is to give civil service examinations and appointments and not to seek the
reclassification of NYPD emergency response PCT and SPCT public safety
communications titles out of the Competitive Class.

Local 1549 strenuously objects to the personnel actions DCAS proposed in the
Plan regarding the following Local 1549 titles:

(1) The consolidation of the Police Communications Technician (PCT) and
Supervising Police Communications Technician (SPCT) titles to Police
Communications Technician—Assignments Levels | and Il (See Attached Job
Specifications);

(2) The Reclassification of the PCT and SPCT titles from Competitive to Non-
Competitive and

(3) The Call Center Representative Title Reclassified from Competitive to Non-
Competitive and renamed Customer Service Representative (State Title).
See Attached Job Specification);

PRESENTATION AND ANALYSIS OF OBJECTIONS AND OPPOSITION

Local 1549 represents approximately [124] Supervising Police Communications
Technicians and [1,101] Police Communications Technicians within the New
York Police Department’s 911 Public Safety Answering Center (PSAC) and [305]
Call Center Representatives within the Department of Information Technology
and Telecommunications (DolTT)’s 311 Customer Service Center based on the
March 14, 2008, NYC Comptroller’s payroll run.

THE DCAS PROPOSAL VIOLATES NY CIVIL SERVICE LAW

It is Local 1549's position that DCAS proposes to come into compliance with
Section 65(5)(b) of the New York State Civil Service Law by violating other
Sections of the law namely, the Classification and Consolidation Sections of the
Civil Service Law as it launches its Provisional Reduction Plan.

LOCAL 1549 REQUEST FOR INVESTIGATION AND HEARING.

Local 1549 requests that the NYS Civil Service Commission conduct an
immediate investigation under CSL § 6.3 to determine the legality of this
proposal as to all issues and objections presented to the Commission by DCAS
Local L. 91549 and any other Local or Counsel.



It is our position that DCAS is required by NYS Civil Service Law and the Rules
and Regulations to implement the mandate of the NYS Constitution, Article V,
Section 6, which provides that:

“Appointment and promotions in the civil service of the State and all of the civil
divisions thereof, including cities and villages, shall be made according to merit
and fitness to be ascertained, as far as practicable, by examination which, as
far as practicable, shall be competitive...” ! (¢mphasis added)

RECLASSIFICATION IS NOT APPROPRIATE OR NEEDED FOR THE LOCAL
THESE PUBLIC SAFETY CIVIL SERVICE TITLES

Local 1549’s position that the Reclassification is not appropriate for either the
Supervising Police Communications Technicians, (SPCT) and Police
Communications Technicians, (PCT) within the New York Police Department nor
the Call Center Representatives, (CCR) within the Department of Information
Technology and Telecommunications (DolTT).

Because both services are highly critical Public Safety Call Center Operations
(911 and 311)) emergency calls where merit and fitness are exercised in every
task, 24 hours a day, performed to the benefit of the citizens of New York City,
New York State and the United States. Like Police Officer titles in New York City
and State only the existing competitive merit civil service titles can protect NYPD
PCTs and SPCTs from the corruption, patronage, cronyism and nepotism such
as job selling (recall Serpico and the Knapp Commission 40 years ago) and
prohibit discrimination.

Additionally, the criteria of CSL § 42 and CSR § 2.2 (impractical to conduct civil
service merit examinations) are not met, see below.



DCAS OMITS ANY STATISTICAL ANALYSIS TO SUPPORT
RECLASSIFICATION THESE PUBLIC SAFETY EMERGENCY
RESPONSE TITLES

NYPD 911

The PCTs and SPCTs in FY 2007 handled 11,689.000 calls resulting in
4,498,000 Total Radio Runs by the NYPD with a Citywide Average Response
Time to Crime-in-Progress (Minutes) of 6.9 minutes (all categories). 2

Fiscal Same
Year Most | Month
indicator To |Previous YTD |Recent| Last Month Data
NEE Date FYTD |Variance| Month | Year |Variance| Through:|Late?

Average
response
time to

alleimes (5, | gg 43% NA|l NA 2008/01 |N

n

progress -
Citywide
(minutes)

Recall the heroic performance of these PCTs and SPCTs in response to the
terror attacks of Sept. 11, 2001.

There is no possible argument or justification to change the present
competitive merit class of these titles given their excellent performance
and competence on Sept. 11 and on a daily 24-hour basis up and including
the present.



DCAS MAKES NO VALID ARGUMENT TO CHANGE THE EXISTING
COMPETATIVE MERIT CLASS OF THIS TITLE

311 DOITT

According to a recent Mayors Management Report * the CCRs: “In the 311
Customer Service Center provides non-emergency government information and
services. In order to improve the transparency of services being provided to the
public, the Office of Operations and the Department of Information Technology
and Telecommunications regularly report 311-generated information to the public

through on its website. All data reported is for the referenced reporting period
and fiscal year (July through June) to date”.

Recent 311 Information reported on this site includes ° :

Performance Measure Performanc Fiscal 2008 March
e Goal Year-to- 2008
Date

Total Incoming Calls * 11,482,411 1,155,545
Average Weekday Call Volume * 49,048 44,698
Average Wait Time 30 seconds 7 seconds 4 seconds
Percent of Calls Answered within 30 90% S7% 98%
seconds
Percent of Language Assisted Calls * 2.1% 2.1%

* No performance goal available



Non-Competitive Class Is Not Applicable to 911 and 311 Titles

According to the Sources of the Law Governing Civil Service the non-competitive
class, CSL § 42 and CSR § 2.2 consists of those positions for which it is not
practicable to conduct examinations on a competitive basis. Appointments to
non-competitive positions are to be made after a non-competitive examination,
such as a review of training and experience, as prescribed by the Department.

For the most part, this class consists of skilled trades positions. However, it does
include some higher-level administrative, scientific or technical positions,
positions that are confidential in nature, or involve making or influencing policy...
do not obtain tenure under Section 75 of the Civil Service Law. .......

It is_important to note: The difference between the exempt and the non-
competitive classes, insofar as appointment is concerned, is that for positions in
the exempt class, the appointing officer is free to select whomever he/she
pleases and the agency, rather than the Department of Civil Service, sets any
educational, experience or other gqualification requirements. If the position is in
the non-competitive class, the appointing officer still has the power of selection,
but the appointee must meet such educational, experience and other qualification
requirements as may be fixed by the Department of Civil Service...

Generally, no written or oral tests are required for non-competitive class
appointments. *

Local 1549 feels the Non-Competitive class is not appropriate for the either the
Supervising Police Communications Technicians, (SPCT) and Police
Communications Technicians, (PCT) within the New York Police Department nor
the Call Center Representatives, (CCR) and within the Department of Information
Technology and Telecommunications (DolTT) because these Titles do not met
the criteria of CSL § 42 and CSR § 2.2.



CIVIL SERVICE PROTECTION AND DUE PROCESS ARE ESSENTIAL
AND IMPORTANT FOR NYPD PCT AND SPCT TITLES
THE NON COMPETITIVE TITLES DO NOT HAVE THESE RIGHTS

Historically the City has had a pattern of discrimination in the NYPD with regard
to civilian PCT and SPCT titles. There is a pending 2008 class action FMLA case
in the Southern District Court claiming a denial of FMLA leave. The pay scale of
these titles was elevated after a class action in 1984 to 1991 claiming
discrimination against the minority female workforce when compared to the white
male Fire Dispatchers.

There were 3 Article 78 Supreme Court actions claiming unlawful discipline filed
in 2008, one settled, after the NYPD refused to comply with OATH and NYC Civil
Service Commission decisions. Recall Serpico and the Knapp Commission 40
years ago, which described the insular police culture, and the sale of job
positions within the NYPD.

The City of NY recently settled a $24,000,000 discrimination class action suit
against the Parks Dept. and former Commissioner Henry Stern because
promotions were not based upon open competitive examation and were
discriminatory against black employees.

The existing civil service open competitive NYPD PCT and SPCT titles seek
to prevent these discriminatory abuses that existed in the past and the
Local claims exist today. There is no possible justification to reclassify
these titles given this history of racial and other discrimination against
minorities and residents of the City of New York.



Competitive Class

According to the Sources of the Law Governing Civil Service the competitive
class CSL § 44 consists of all offices and employments in the classified service
that are not in the exempt, non-competitive or labor class. Positions in the
competitive class are not listed in the rules or regulations. No action is required to
place a position in the competitive class. Every position in the classified service is
automatically in the competitive class unless and until it is specifically classified
in another jurisdictional class. ®

Reclassification

Permanent incumbents of positions that have been reclassified from the
competitive to the non-competitive jurisdictional class are immediately accorded
the same protection afforded to tenured non-competitive employees.

Employees so affected are entitled to the disciplinary protections of Section 75,
and to exercise the same vertical bumping and retreat rights they would have
been entitled to had their positions remained in the competitive class.

Local 1549 has filed 3 NYPD Article 78 Supreme Court proceedings to make
certain there is compliance with Civil Service Law Sect 75 rights of its members
by the NYPD. One case was settled with the member returned to work at NYPD.
Itis ess%ntial the L. 1549 employees not be reclassified to lose their Civil Service
Rights.

“Bumping” and “Retreating”

CSR § 80.7, [5.5(a)], [5.5(a)(1]) and [5.5(a)(3)] states that Competitive class
employees may often have an opportunity to displace other less senior
employees in the layoff unit through either bumping or retreat. Exactly what may
occur in the case of bumping varies with each situation, but generally, the
employee will displace the least senior employee, provided he/she has greater
retention standing, in the next existing lower occupied title in direct line of
promotion. Non-competitive and labor class employees do not bump since there
are no_direct promotion lines in these classes. L. 1549 members must keep
these civil service rights. '




Summary of Objections

1.

The NYS Constitution, Article V, Section 6, provides that: “Appointment
and promotions in the civil service of the State and all of the civil divisions
thereof, including cities and villages, shall be made according to merit and fitness
to be ascertained, as far as practicable, by examination which, as far as
practicable, shall be competitive...” ' Local 1549 feels the Competitive class
is_appropriate for the- Supervising Police Communications Technicians,
(SPCT) and Police Communications Technicians, (PCT) within the New
York Police Department and the Call Center Representatives, (CCR)
Department of Information Technology and Telecommunications (DolTT).

We feel that DCAS proposals to come into compliance with Section
65(5)(b) of the New York State Civil Service Law by violating other
Sections of the law namely, the Classification and Consolidation Sections
of the Civil Service Law as it launches its Provisional Reduction Plan.

New SPCT, PCT and CCR will not obtain tenure under Section 75 of the
Civil Service Law this will establish two classes of employees within these
critical Public Safety Communication Centers. The effect of this personnel
dichotomy on the chain of command and efficiency are unknown but the
local's position is that there exists a significant likelihood it will be
negative. Once the stress of this important and under appreciated work is
factored-in we do not believe this proposal is good for public policy. It
might indeed have ramification of a very serious nature that could border
on national security responsiveness. Both services combined to handle
about 22 million calls a year.

Local 1549 opposes the reclassification of the PCTs and SPCTs and 311
DOITT titles into the non-competitive class, for the appointing officer still
has the power of selection, but the appointee must meet such educational,
experience and other qualification requirements as may be fixed by the
Department of Civil Service. Generally, no written or oral tests are
required for non-competitive class appointments.* Local 1549 states that
this reclassification would lead to discrimination against its minority New
York City members.



5. It is Local 1549's that position the Non-Competitive class is not
appropriate for either the Supervising Police Communications
Technicians, (SPCT) and Police Communications Technicians, (PCT)
within the New York Police Department nor the Call Center
Representatives, (CCR) and within the Department of Information
Technology and Telecommunications (DolTT) because these Titles do not
met the criteria of CSL § 42 and CSR § 2.2. No analysis or justification
is made by DCAS as to these public safety positions and the
requirements of New York City and New York State Homeland
Security and terror response planning. DCAS ignores the heroic
response of Local 15649 NYPD members on Sept. 11, 2001

Notes:

"NYS Civil Service Commission, Summary of the NYS Civil Service Law, Sources of the
Law Governing Civil Service www.cs.ny.us/pio/summaryofcsl.htm,
page 1.

2Mayor's Office of Operations, Mayor's Management Report, NYPD and Citywide
Performance Reporting http://www.nyc.gov/htmi/ops/cpr/htmi/home/home.shtml.

3Mayor’s Office of Operations, Mayor's Management Report and Citywide Performance
Reporting 311, http://www.nyc.gov/html/ops/cpr/htmi/home/home.shtml.

4NYS Civil Service Commission, Summary of the NYS Civil Service Law, Non
Competitive Class, www.cs.ny.us/pio/summaryofcsl.htm,
page 4.

5NYS Civil Service Commission, Summary of the NYS Civil Service Law, Competitive
Class. www.cs.ny.us/pio/summaryofcsl.htm,
page 5.

®NYS Civil Service Commission, Summary of the NYS Civil Service Law,
Reclassification. www.cs.ny.us/pio/summaryofcsl.htm,

"NYS Civil Service Commission, Summary of the NYS Civil Service Law, Bumping and
Retreating. www.cs.ny.us/pio/summaryofcsl.htm,
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THE CITY OF NEW YORK
DEPARTMENT OF CITYWIDE
ADMINISTRATIVE SERVICES REQUIRED FORMS
APPLICATIONS CENTER
18 WASHINGTON STREET
NEW YORK, NY 10004

APPLICATION FORM

MICHAEL R. BLOONMBERC
M“ﬂ):\ LOOMBERG N O T I C E
MARTHA K HIRST O F

Compissioner EXAMINATION

PROMOTION TO SUPERVISING POLICE COMMUNICATIONS TECHNICIAN
Exam. No. 8503

WHEN TO APPLY: From: February 6, 2008 APPLICATION FEE: $45.00
To: February 26, 2008 Payable by mail by money order to D.C.A.S. (EXAMS) or
payable online by credit card, bank card, or debit card.

THE TEST DATE: The multiple-choice test is expected to be held on Saturday, June 7, 2008.

WHAT THE JOB INVOLVES: In the Police Department, under general supervision, with some latitude for the
exercise of independent judgement, action and initiative, Supervising Police Communications Technicians
supervise and direct E-911 call-takers, radio dispatchers and personnel performing clerical, administrative and
other duties related to the provision of emergency service; perform difficult and responsible work in the
evaluation of priority designations; interact with the public, other agencies and Police Department personnel;
perform training as required; make roll call changes and monitor operations during tour changes; initiate alerts
or backlogs when supervising radio operations; evaluate subordinates and monitor their performance; and
perform related tasks.

Supervising Police Communications Technicians will be required to work various tours around the clock,
including Saturdays, Sundays and holidays, and will be required on occasion to work overtime tours depending
on the needs of the Department.

Some of the physical activities performed by Supervising Police Communications Technicians and
environmental conditions experienced are: periodically wearing a headset while monitoring call-takers and
dispatchers; typing information into the computer using a computer keyboard; giving instructions to a
continuous flow of call-takers and dispatchers under stress; listening carefully to clearly understand emergency
information; making responsible judgements where timing is critical; speaking with the public, when required,
and making continuous telephone notifications to units within the Department and outside agencies.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.)

THE SALARY: The current minimum salary is $40,355 per annum. This rate is subject to change.

HOW TO APPLY: If you believe you are eligible to take this examination, there are two ways to apply for this
examination:
1. Online at the DCAS WEBSITE: If you wish to apply online, go to the Online Application
System (OASys) at www.nyc.gov/examsforjobs and follow the onscreen application
instructions for electronically submitting your application and completing any required forms.
The following methods of payment are acceptable: major credit card, bank card associated
with a bank account, or prepaid debit card which you may purchase online or at various retail
outlets.
2. By mail: Refer to the "Required Form" section below for the form that you must fill out.
Return the completed form and the application fee to DCAS Applications Section, 1 Centre
Street, 14th floor, New York, NY 10007.

DCAS will not accept applications in person from candidates.

ELIGIBILITY TO TAKE EXAMINATION: This examination is open to each employee of the Police Department
who on the date of the multiple choice test:

) is permanently (not provisionally) employed in or appears on a Preferred List (see Note, below)
for the title of Police Communications Technician; and
2) is not otherwise ineligible.

(Note: A “Preferred List” is a civil service list which is only for certain former permanent incumbents of the
eligible title who have rehiring rights.)

If you do not know if you are eligible, check with your agency’s personnel office.

You may be given the test before we verify your eligibility. You are responsible for determining whether or not
you meet the eligibility requirements for this exammatlon prior to submitting your application. If you are

ELI%&%V%BI Eli'Rb%F(f'P Ellﬁ:arllonf glwtl(gl e el g]ﬁfu o?dpz}g (I)llcl)r‘lv llylor}lmnl;%%?ll‘-{gvaesgompleted your
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Exam. No. 8503 - Page 2

probationary period in the eligible title as indicated in the above “Eligibility To Take Examination™ section, and
you must be permanently employed in the eligible title or your name must appear on a Preferred List for the
eligible title at the time of promotion. Additionally, you must have served permanently in the eligible title for
at least eighteen months.

REQUIRED FORM:

Application for Examination: Make sure that you follow all instructions included with your application form,
including payment of fee. Save a copy of the instructions for future reference.

THE TEST: You will be given a multiple-choice test. You must achieve a score of at least 70% to pass this test.
Your score on this test will determine 85% of your final score. Your seniority will determine the remaining 15%.
You must pass the multiple-choice test to have your seniority credited. Your seniority score will be 70 plus %2
point for each three months of completed, permanent, continuous service with an agency under the jurisdiction
of the Commissioner, Department of Citywide Administrative Services in competitive class titles. Your service
will be credited through the date of the test, up to a maximum of 15 years. Time served prior to a break in
service of more than one year will not be credited.

The multiple-choice test may include questions on: routine administrative paperwork; functioning, operation
and inspection of equipment; interactions with other supervisors, other City agencies and other departments;
policies and procedures contained in the E-911 Call-takers Guide and the Radio Dispatchers Guide; evaluation,
counseling and discipline of personnel; supervising and instructing subordinates and responding to unforseen
emergencies which occur during a tour of duty; standards of proper employee ethical conduct, including the
provisions of Mayor’s Executive Order No. 16 of 1978, as amended; and other related areas.

ADMISSION CARD: You should receive an Admission Card in the mail about 10 days before the date of the test.
If you do not receive an Admission Card at least 4 days before the test date, you must go to the Examining
Service Section, | Centre Street, 14th floor, Manhattan, to obtain a duplicate card.

THE TEST RESULTS: If you pass the multiple-choice test and are marked eligible, your name will be placed in
final score order on an eligible list and you will be given a list number. You will be notified by mail of your test
results, 1f you meet all requirements and conditions, you will be considered for promotion when your name is
reached on the eligible list.

ADDITIONAL INFORMATION:

Selective Certification for Spanish: [f you possess the ability to speak Spanish, you may be considered for
promotion to positions requiring this ability through a process called Selective Certification. If you pass a
qualifying test, you may be given preferred consideration for positions requiring this ability. Follow the
instructions given to you in the multiple-choice test booklet on the day of the test to indicate your interest in
such Selective Certification.

SPECIAL ARRANGEMENTS:

Late Filing: Consult your agency's personnel office to determine the procedure for filing a late application if
you meet one or more of the following conditions:

(n you are absent from work for at least one-half of the application period and cannot apply for
reasons such as vacation, sick leave or military duty; or

(2) you become eligible after the above application period but on or before the date of the
multiple-choice test.

Special Test Accommodations: If you plan to request special testing accommodations due to disability or
an alternate test date due to your religious belief, and you are applying:

nH online, follow the onscreen instructions; or
2) by mail, follow the instructions included with the "Application for Examination."

Make-up Test: You may apply for a make-up test if you cannot take the test on the regular test date for any
of the following reasons:

) compulsory attendance before a public body;
(2) on-the-job injury or illness caused by municipal employment;
(3) absence for one week following the death of a spouse, domestic partner, parent, sibling, child
or child of a domestic partner;
4 absence due to ordered military duty; or
(5) a clear error for which the Department of Citywide Administrative Services or the examining
agency is responsible.
To request a make-up test, contact the Examining Service Section, I Centre Street, 14th floor, New York, NY
10007, in person or by certified mail as soon as possible and provide documentation of the special
circumstances.

The General Examination Regulations of the Department of Citywide Administrative Services apply to this examination and are part of this
Notice of Examination. They are posted and copies are available in the Applications Center of the Division of Citywide Personnel Services,
18 Washington Street, NY, NY.
The City of New York is an Equal Opportunity Employer.
Title Code No. 71013; Police Communications Technician Occupational Group

For information about other exams, and your exam or list status, call 212-66%9-1357.
Internet: nyc.gov/dcas




THE CITY OF NEW YORK

DEPARTMENT OF CITYWIDE REQUIRED F ORALS
ADMINISTRATIVE SERVICES
APPLICATIONS CENTER
18 WASHINGTON STREET APPLICATION FORW
NEW YORK, N 10004 EDUCATION AND EXPERIENCE
TEST PAPER ’
MICHAEL i, BLOOMBERG N O T I C E FOREIGHN EDUCATION
Mayne FACT SHEE
v OF (IF APYLICABLE,
MARTHA K. HIUST
Connizgioner E X A M I N A T I O N
POLICE COMMUNICATIONS TECHNICIAN
"Exam. No 6036 _
_

APPLICATION FEE $30.00°
Payable onl b’yb‘maney order to D CA 5. (EXAMS)

WHEN TO APPLY T From. September 662006
006

WHAT THE JOB INVOLVES: Police Communications Technicians, working under direct supervision in the Police
Department Communications Section, serve as 911 emergency call- takers; obtain necessary information from
callers in order to initiate emergency assistance; serve as radio dispatchers of police resources; perform clerical,
administrative and other duties related to the provision of emergency service; and perform related work.

You will be required to work various tours around the clock, including Saturdays, Sundays and holidays, and
you will be required on occasion to work overtime tours dependmg on the needs of the Department.

Some ofthe physical activities performed by Police Communications Technicians and environmental conditions
experienced are: sitting for extended periods of time with headset on while monitoring a computer screen; typing
information into the computer using a computer keyboard; coordinating eye/hand movements while handling
emergency calls for the efficient use of console and computer; speaking calmly and clearly in order to elicit
information and giving instructions to a continuous flow of callers under stress; listening carefully to clearly
understand emergency information; making responsible judgments where timing is critical; and sitting within
hearing distance of other call-takers working under similar conditions.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.)

THE SALARY: The current minimum salary is $27,637 per annum. This rate is subject to change.

HOW TO APPLY: If you believe that you meet the requirements in the "How to Qualify" section, refer to the
"Required Forms" section below for the forms that you must fill out. Return all completed forms and the
application fee to DCAS Applications Section, 1 Centre Street, 14th floor, New York, NY 10007 by mail only.
DCAS will not accept applications in person from candidates.

HOW.TO QUALIFY:

Education and Experience Requirements: By the last day of the Application Period you must have a
four-year high school diploma or its educational equivalent; plus

1. One year of satisfactory full-time experience performing clerical, typing, or secretarial work; or

2. One year of satisfactory full-time experience dealing with the public, including the obtaining of
information from persons; or

The successful completion of 30 semester college credits from an accredited college or university; or
Two years of active U.S, military duty with honorable discharge; or

A satisfactory combination of education and/or experience that is equivalent to 1, 2, 3, or 4 above.
However, all candidates must have a four-year high school diploma or its educational equlvalent

nhw

‘You may be given the test before we review your qualifications. You are responsible for determining whether
or not you meet the qualification requirements for this examination prior to submitting your application. If you
are marked “Not Qualified,” your application fee will not be refunded and you will not receive a score.

Medical and Psychological Requirements: Medical and psychological guidelines have been established for
the Fosmon of Police Communications Technician. Candidates will be examined to determine whether they can
perform the essential functions of the position of Police Communications Technician. Where appropriate, a

reasonable accommodation will be provided for a person with a disability to enable him or her to take the
. medical and/or psychological examination, and/or perform the essential functions of the job.

Drug Screening Requirement: You must pass a drug screening in order to be appointed.

[
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Residency Requirement: You must be a City resident within ninety days of the date you are appointed to this
position if:

) You begin City service as a result of this examination; or

) You are currently a City employee and you began City service on or after September 1, 1986.

If you are required to be a City resident, you must maintain City residency as a condition of employment.

English Requirement: You must be able to understand and be understood in English.

Proof of Identity: Under the Immigration Reform and Control Act of 1986, you must be able to prove your
identity and your right to obtain employment in the United States prior to employment with the City of New

York.
REQUIRED FORMS:
1. Application for Examination: Make sure that you follow all instructions included with your

application form, including payment of fee. Save a copy of the instructions for future reference.

2. Education and Experience Test Paper: Write your social security number in the box at the top right

side of the cover page, and the examination title and number in the box provided. Fill out Sections A,
A.1, A2, and B. This forrih must be filled out completely and in detail for you to receive your proper

rating. Keep a copy of your completed Education and Experience Test Paper for your records.

3. Foreign Education Fact Sheet (Required only if you need credit for your foreign education to meet
the education and experience requirements): If you were educated outside the United States, you must
have your foreign education evaluated to determine its equivalence to education obtained in the United
States, The services that are approved to make this evaluation are listed on the Foreign Education Fact
Sheet included with your application packet. When you contact the evaluation service, ask for a
“document-by-document” (general) evaluation of your foreign education. You must have one of these
services submit its evaluation of your foreign education directly to the Depariment of Citywide
Administrative Services no later than eight weeks from the last date for applying for this examination.

THE TEST: You will be given a multiple-choice test. Your score on this test will be used to determine your place
on an eligible list. You must achieve a score of at least 70% to pass the test. The multiple-choice test may
include questions on understanding written information; communicating written information to another person;
remembering new information; recognizing the existence of a problem; combining separate pieces of
information to form a general conclusion; applying general rules to a specific situation; understanding the order
in which things should be done; combining information into a meaningful pattern quickly; identifying an object
in its surroundings; recognizing where you are in relation to the space you are in; using a map or diagram to get
from one position to another; knowledge of the basic geography of New York City, including major roadways
and landmarks, bridges, tunnels, parks, etc.; and other related areas.

ADMISSION CARD: You should receive an Admission Card in the mail about 10 days before the date of the test.
If you do not receive an Admission Card at least 4 days before the test date, you must go to the Examining
Service Section, 1 Centre Street, 14th floor, Manhattan, to obtain a duplicate card

THE TEST RESULTS: If you meet the education and experience requirements and pass the multiple-choice test,
your name will be placed in final score order on an eligible list and you will be given a list number. You will
be notified by mail of your test results. If you meet all requirements and conditions, you will be considered for
appointment when your name is reached on the eligible list.

ADDITIONAL INFORMATION:
Selective Certification for Spanish: If you can speak Spanish, you may be considered for appointment to
- positions requiring this ability through a process called Selective Certification. [fyou pass a qualifying test, you
may be given preferred consideration for positions requiring this ability. Follow the instructions given to you
in the multiple-choice test booklet on the day of the test to indicate your interest in such Selective Certification.

Investigation: This position is subject to investigation before appointment. At the time of investigation, you
will be required to pay a $99.00 fee for fingerprint screening.

Probationary Period: The probationary period for Police Communications Technicianis 18 months. You will
be required to pass a 911 emergency call-taker training course and a radio dispatcher training course. In
accordance with the Personnel Rules and Regulations of the City of New York, probationers who fail to
successfully complete such training courses will be terminated.

SPECIAL TEST ACCOMMODATIONS: Ifyou plan to request special testing accommodations due to disability
or an alternate test date due to your religious belief, follow the instructions included with the "Application for
Examination."

The General Examination Regulations of the Department of Citywide Administrative Services apply to this examination and are part of this
Notice of Examination. They are posted and coples are avallable in the Appllcntlons Center of the Dlvlslon of Cltywlde Personnel Serwces,
18 Washirigton Street, NY, NY; "~ - B s e - -
The City of New York is an Equal Opportunity Employer,
Title Codc No. 71012, Pulice Communications Technician Occupational Group.

e For lnformatlon about other exams and your exam or list stntus, cnll 21“69 1357
- " Internet! nyc.gov/dcas . .




THECITY OF NEW YORK

DEPARTMENT OF CITYWIDE REQUIRED F ORMS
ADMINISTRATIVE SERVICES
APPLICATIONS CENTER
18 WASHINGTONSTREET AFPLICATION FORI

NEW YORK, NY 10004

EDUCATION AND E&PERIENCE
TR

MICHALL K. DLODMBIKS N O T I C E FOREIGN EDU%‘A‘I‘ION
Muoyor OF (%;I.’:;_HEE)
MARTFA K. HIRST

MARTHA K EXAMINATION

- CALL CENTER REPRESENTATIVE

Thé Notice of Examination is amended to change the date of the multiple-choice test from May 19, 2007 to
April 14, 2007.

WHAT THE JOB INVOLVES: Call Center Representatives, under supervision in the New York City 3-1-1 Call
Center, provide a single point of contact for all non-emergency City services utilizing state-of-the-art
telephone and interactive computer systems; respond to phone inquiries from the public, provide customer
service and information to callers, take complaints and service requests and forward them for further action,
enter inquiries, complaints and requests into appropriate computer systems and perform related clerical and
computer support work. All Call Center Representatives perform related work.

Special Working Conditions: Call Center Representatives will be required to work shifts including nights,
Saturdays, Sundays and holidays.

Some of the physical activities performed by Call Center Representatives and environmental conditions
experienced are: sitting for extended periods oftime with headset on while monitoring two computer screens;
typing information into the computer using a computer keyboard; coordinating eye/hand movements while
handling calls and operating a console and computer; speaking calmly and clearly in order to elicit
information and give instructions to a continuous flow of callers under stress; listening carefully to clearly
understand information; making responsible decisions where timing is critical; and sitting within hearing
distance of other call takers working under similar conditions.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.) .

THE SALARY: The current minimum salary is $24,994 per annum. This salary increases to a minimum of
$27,138 upon completion of Call Center Representative training and one year of satisfactory service. This
rate is subject to change.

HOW TO APPLY: If you believe that you meet the requirements in the "How to Qualify" section, refer to the
"Required Forms" section below for the form(s) that you must fill out. Return all completed form(s) and the
application fee to DCAS Applications Section, 1 Centre Street, 14th floor, New York, NY 10007 by mail
only. DCAS will not accept applications in person from candidates.

HOW TO QUALIFY:
Education and Experience Requirements: By the last day of the Application Period you must have:
1. A baccalaureate degree from an accredited college; or

2. An associate degree from an accredited college and one year of satisfactory, full-time experience in
providing information or customer services to the public; or

3. A four-year high school diploma or its educational equivalent, and two years of satisfactory, full-time
experience as described in “2” above. One year of satisfactory, full-time experience working for New
York City government in providing information or customer services to the public may be substituted
for the two years of experience described above. College credit may be substituted for experience
on the basis of 60 semester credits for each year of experience as described in “2” above.

You may be given the test before we verify your qualifications. You are responsible for determining whether
_or not you meet the qualification requirements for this examination prior to submitting your application. If

you are marked “Not Qualified,” your application fee will niot be fefunded and you will fiot receive a score.

' READ CAREFULLY AND SAVE FOR FUTURE REFERENCE




Residency Requirement; You must be a City resident within ninety days of the date you are appointed to this
position if the appointing agency requires City residency and:

)] You begin City service as a result of this examination; or

2 You are currently a City employee and you began City service on or after September 1, 1986.

English Requirement: You must be able to understand and be understood in English.

Proof of Identity: Under the Immigration Reform and Control Act of 1986, you must be able to prove your
identity and your right to obtain employment in the United States prior to employment with the City of New

York. :
REQUIRED FORM(S): ‘
1, Application for Examination: Make sure that you follow all instructions included with your

application form, including payment of fee. Save a copy of the instructions for future reference.

2. Education and Experience Test Paper: Write your social security number in the box at the top right
side of the cover page, and the examination title and number in the box provided. Fill out Sections
A, A.1, A2, and B. This form must be filled out completely and in detail for you to receive your
proper rating. Keep a copy of your completed Education and Experience Test Paper for your records.

3. Foreign Education Fact Sheet (Required enly if you need credit for your foreign education to mect
the education and experience requirements): If you were educated outside the United States, you
must have your foreign education evaluated to determine its equivalence to education obtained in the
United States. The services that are approved to make this evaluation are listed on the Foreign
Education Fact Sheet included with your application packet. When you contact the evaluation
service, ask for a "document-by-document" (general) evaluation of your foreign education. Youmust
have one of these services submit its evaluation of your foreign education directly to the Department
of Citywide Administrative Services no later than eight weeks from the last date for applying for this
examination.

THE TEST: You will be given a multiple-choice test. Your score on the multiple-choice test will be used to
determine your place on an eligible list. You must achieve a score of at least 70% to pass the test. The
multiple-choice test may include questions on understanding written information; combining separate pieces
of information to form a general conclusion; applying general rules to a specific situation; understanding the
order in which things should be done; written communication (including spelling): ability to create accurate
records of information exchanged with caller; and other related areas.

If you pass the multiple-choice test, you will be given a qualifying practical test on a date to be announced.
This test will assess your proficiency in navigating multiple computer systems using a computer keyboard
and mouse. You will be given a call taking scenario and you will be required to navigate a web-based
computer application. In order to pass this test, you may be required to do the following within a specified
period of time, to be announced on the day of the test: obtain the appropriate information from the simulated
caller, navigate to the correct web page, access the requested information from the web page, and transmit
the correct information to the simulated caller.

ADMISSION CARD: You should receive an Admission Card in the mail about 10 days before the date of the test.
If you do not receive an Admission Card at least 4 days before the test date, you must go to the Examining
Service Section, 1 Centre Street, 14th floor, Manhattan, to obtain a duplicate card.

THE TEST RESULTS: If you meet the education and experience requirements and pass both the multiple-choice
test and the qualifying practical test, your name will be placed in score order on an eligible list and you will
be given a list number. You will be notified by mail of your test results. If you meet all requirements and
conditions, you will be considered for appointment when your name is reached on the eligible list.

APPOINTMENT INFORMATION:

Selective Certification for Spanish: If you can speak Spanish, you may be considered for appointment to
positions requiring this ability through a process called Selective Certification. If you pass a qualifying test, you
may be given preferred consideration for positions requiring this ability. Follow the instructions given to you in
the multiple-choice test booklet on the day of the test to indicate your interest in such Selective Certification.

Probationary Period: You will be required to pass a calltaker training course. In accordance with the Personnel
Rules and Regulations of the City of New York, probationers who fail to successfully complete such training
courses will be terminated.

SPECIAL TEST ACCOMMODATIONS: Ifyou plan to request special testing accommodations due to disability
?r an alternate test date due to your religious belief, follow the instructions included with the "Application
or Examination,”

The General Examination Regulations of the Department of Citywlde Administrative Services apply to this examination and are part of this
. .. .Notice of Examination, They are posted and coples are available in the Applications Center of the Division of Citywide Personnel Services,
18 Washington Street, NY, NY. T o T - ’
The City of New York is an Equal Opportunity Employer.
Title Code No. 10260; Call Center Occupational Group

For Information aboiit ofher éxats, kil your c¥am of lst status, call 212-669-1357,
. . c : Internet: nyc.gov/dcas - :




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
SCOTTI, et al.,
Plaintiffs,
-against- 84 Clv. 3503 (JSM)
THE CITY OF NEW YORK, et al.,

Defendants.

AFSCME, et al,, and CHAPPELLE, et al.,
Plaintiffs,
-against- 84 Civ. 4529 (JSM)
THE CITY OF NEW YORK, et al., |

Defendants.

SCOTTI, et al., ‘
Plaintiffs,
- against - 84 Clv. 5462 (JSM)
THE CITY OF NEW YORK, et al.,

Defendants,

CONSENT DECREE

LITIGATION HISTORY

This Decree is in full and final resolution of ‘the three

above-captioned actions.
el

.,_
A



Scotti et al. v. Citv of New York, et al. ("Scotti I") was

commenced on May 18, 1984 by filing a class action complaint alleging
wage discrimination on the basis of sex in violation of the Equal Pay
Act of 1963, ("EPA") 29 U.S.C. 206(d), the Civil Rights Act of 1871,
42 U.S.C. §§ 1981 and 1983, and New York Labor Law § 194.

Chappelle and AFSCME et al. v. The City of New York, et al.

("Chappelle and AFSCME") was commenced on June 27, 1984 with the

filing of a class action complaint alleging sex, race and national origin
discrimination in wages, job assignments, promotions and other terms
and conditions of employment in violation of Title VII of the Civil
Rights Act of 1964, 42 U.S.C. 2000(e) et seqg. (Title VII). Scotti et

al._ v. The City of New York, et al. ("Scotti II") was commenced on

‘August 4, 1984 by filing a class action c&mplajnt alleging sex, race,
and national origin discrimination in the establishment of wages in
vielaton of Title VII and the New York State Executive Law § 296.

In their answers in all three actions, defendants denied the
material allegations of the complaints and raised numerous defenses to

plaintiffs' claims. In their answer in Chappelle and AFSCME,

defendants  counterclaimed against the plaintiff wunion for
indemnification or contribution should defendants 'be found to be liable
for discrimination. On December 27, 1984, the court granted
plaintiffs' motion to dismiss the coimterclaim, without prejudice to
defendants' right to seek leave to amend their answer. to assert

pendant state law claims for contribution.



By order dated April 15, 1985 the Court provisionally .-
certified each of the cases as class actions under Federal Rule of
Civil Procedure 23(b)(2). The*®lass was defined as:

ALl Police Communications Technicians
(PCTs) and Supervising Police
Communications Technicians (SPCTs)
employed by the City of New York since
May 18, 1981 and all those who will be
employed in those positions in the
future.

In 1985, court-approved notice of the three actions was
mailed to members of the class informing them of the pendency of the
actions. Among other things, the notice informed members of the
class that they would be represented by plaintiffs’' counsel, but that
they could retain counsel‘ of their own choosing.

Prior to the filing of the Joint Pre-Trial Order, the

plaintiffs in the Scotti actions withdrew claims of violations of the New

Yofl;: State Labor Law § 194, and the Chappelle and AFSCME plaintiffs
wit‘hdrew claims of discrimination in job assignment, promotion, and all
other terms and. conditions of employment other than wage
discrimination.

On January 10, 1989, defendants moved for summary
judgment on all claims of. plaintiffs in the three actions. In a Report
and Recommendation dated February 28, 1990, Magistrate Buchwald
recommended denial of defendants' motion, concluding that, viéwed in
the light most favorable to plaintiffs, there were genuine“ issues of
fact for trial. The Magistrate further recommended that summary
judgment be granted to plaintiffs on the issue of whether white males

have standing to raise a wage discrimination claim pursuant to Title
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VII. In an order dated May 18, 1990, the Court adopted Magistrate
Buchwald's Report and Recommendation. On July 24, 1890, this
Court denied defendants' motion to reargue.

On November 15, 1990, the Court continued the class action
certification, except that by agreement of the parties two sub-classes
were established, one for PCTs and one for SPCTs.

Since the filing of these actions, the parties have engaged
in extensive discovery. Plaintiffs have responded to 1 set of
interrogatories and 9 sets of document demands. All but two of the
named plaintiffs have been deposed, and three representatives of the
union plaintiffs have been deposed. Twenty-three City employees and

officials have been deposed by plaintiffs. Defendants have produced

-thousands of documents. In addition, both parties have retained

experts. Reports of those ekperts have been exchanged and each
has been deposed for several days. d

Counsel for plaintiffs and defendants have engaged in
lengthy and extensivé discussions concerning settlemept of this
lawsuit. As a result of these discussions, the parties have reached
the agreement set forth herein in full and final resolution of all
charges, claims and issues raised, or which might' have been raised in
these actions, subject to approval of the Court. The parties have
agreed that in order to avoid the burden, expense and disruption of
further protracted litigation, it is mutually desirable and in their
respective best interests to settle the actionsAon the basis of the

terms and conditions set forth herein.

i
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Consistent with the foregoing, the Court being fully =<

apprised, now, therefore,

IT IS ORDERED, ADJUDGED AND DECREED as follows:
SECTION I
JURISDICTION

1. This Court has jurisdiction of the subject matter of
these actions and the parties hereto. The complaints allege claims
which, if timely and proven, would authorize the Court to grant relief
pursuant to federal statute.

2. The parties consent to the entry of this Consent
Decree in the form submitted herein and all of the terms and
conditions hereof as a final judgment of the Court.

3. This Court shall retain jurisdiétion to interpret,
enforce and implement this Decree.

SECTION II
EFFECTIVE DATE OF DECREE

4. This Decree shall become effective upon the fifth day

following the day on which an Order approving this Decree becomes

final beyond all possibility of appeal (the "effective date"). .



SECTION III

EFFECT OF THE DECREE

5. Once effective, this Decree shall be final and binding
upon the named plaintiffs and upon all individual members of the
following class (the "Class"), which has been certified in these

actions under Federal Rule of Civil Procedure 23(b)(2):

All Police Communications Technicians
("PCTs") and Supervising  Police
Communications Technicians ("SPCTs")
employed by the City of New York at
the New York City Police Department
since May 18, 1981 and all those who
will be employed by the City of New
York at the New York City . Police
Department in those positions in the
future. ‘

6. Th;'s‘Dec':ree resolves in full any and all .claims of the
named plaintiffs against the City of New York, or any of its
departments, agencies, employees or agents (collectively the "City"),
‘fo'r .damages, attofneys fees, costs, back pay, benefits, injunctive,
declaratory or other relief, relating_. to or arising out of a_ﬁy alleged

" sex and/or race and/or .nati'onal.orig:in 'd.{scrimir'xat.ion in connection
with any géts, conduct, status, salary or other. compensation, or any
other terms or condi}:ions of employment, of PCTs and/or SPCTs,
.predic‘ated in-any way on conduct or events occurring at any time up
to and including .the effective date; of this Decree. The named

plaintiffs are hereby precluded from éursuing, prosecuting, initating

or commencing any action, proceeding or ai‘lﬁitration, and from filing

e
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any complaint, charge or grievance against the City relating to or .-

arising out of any such claims.

7. This Decree resolves in full any and all claims of wage
discrimination as asserted in these actions, of the unnamed members
of the Class against the City for damages, attorneys' fees, costs,
back pay, benefits, injunctive, declaratory or other relief, predicated
In any way on conduct or events occurring at any time up to and
including the effective date of this Decree. The unnamed members of
the class are hereby precluded from phrsuing, prosecuting, initiating
or commencing any action, proceeding, arbitration, and from filing
any complaint, charge or grievance against the City relating to or
arising out of any such wage discrimination claims.

SECTION IV
NON-ADMISSION AND NON-DETERMINATION

8. No findings of any kind have been issued by the
Court concerning the merit or lack of merit of any of the allegations
made by plaintiffs in these actions. This Decree does not and shall
not be deemed to constitute an adjudication or finding on the merits
of any claims or an admission by any party as: to the valldity or
accuracy of any of the allegations, defenses, assertlons or claims

made in these actions by any other party.



SECTION V
NOTICE TO CLASS

9. Within 21 days of preliminary approval of this Decree
by the Court, defendants shall mail notice of this proposed Decree
and of the hearing on whether the Court should grant final approval
(the "final-approval hearing"), in the form approved by the Court
(the "Court-approved notice"), to class members who can be
identified through reasonable effort from Police Department records,
at the last address reflected in such records. The cost of
notification shall be borne by defendants. Within 10 days of the date
of such mailing, defendants shall serve on plaintiffs’ counsel and file
under seal with the Court an affidavit attesting to the mailing of such
notices and listing the names and addresses of all persons to whom
notice was mailed. |

10. Defendants shall arrange and pay for-’ publication ahd
dissemination of the Court-approved notice together with a claim form
for persons who did not receive mailed notice, during vthe period
between preliminary approval of this Decree and the final approval
hearing as follows: (1) publicaton in 3 consecutive issues of The
Chief; (2) posting on the bulletin board in the Police Department
Communications Sections; and (3) distribution to each new PCT and
SPCT hired.

11. District Council 37 shall publish the Court-approved
notice together with the claim form in any issues of "The Public
Employees' Press" published between preliminary approval of this
Decree and the final approval hearing.

=
o=
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SECTION VI

LIST OF ENTITLEMENTS

12. Within 10 days after the effective date of this Decree,
defendants' counsel shall give plaintiffs' counsel a list of the names,
addresses, service dates, credited years of service and proposed
back pay entitlements of all class members who have been identified
pursuant to the notice procedures set forth in Section V abave.
Defendants shall update this list as new information is received.

13. Within 10 days after recéipt of the Ilist of class
members and their entitlements and any updates thereof as provided
In paragraph 12 above, plaintiffs' counsel shall notify defendants'
counsel of any objections corrections or additions to the list.
Plaintiffs' counsel's fajlure‘to raise an objection does not preclude any

class member from individually objecting to his or her-entitlement.

SECTION VII
RELEASES

14. Within 40 days after the effective Ziate of this Decres,
the Office of the New York City Comptroller (the "Comptroller's
Office") shall mail a release to each current PCT and SPCT and to
each former PCT and SPCT who has been identifled from Police
Department records as set forth in paragraph 9 above and who is
entitled to receive back pay, with instructions to execute and return

the release to the Comptroller's Office. The releases shall be held' in
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escrow until defendants implement any salary increase and send any
required back pay to which the releasee is entitled. For those class
members who were not initially identified through Police Department
records but who subsequently identify themselves by submitting a
claim form, releases will be mailed within 30 days of defendants'
receipt of the claim form or within 40 days of the effective date of
this Decree, whichever is later.

15. Within 30 days after mailing releases as provided in
paragraph 13 above, defendants' counsel shall serve and file under
seal with the Court affidavits of mailing stating the name and address
of each class member to whom a release has been sent, whether the
release has been returned undelivered or whether the release has
been executed and returned. Defendants' counsel shall update this
information every 30 days to thé extent necessary.

16. All counsel shall cooperate in making a reasonable

effort to locate and obtain executed releases from class members. If

the Comptroller's Office has not received an executed release or claim

form from a class member (or her estate or beneficiary as provided
by paragraph 22) within one year of the date on which the first
releases are mailed as provided by paragraph 1’4 above, the class
member(or his estate or beneficiary) shall not be entitled to any

compensation pursuant to this Decree.

v‘,/f .
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SECTION VIII

BACK PAY FOR CLASS MEMBERS

17. Class members who have executed releases in

accordance with Section VII above shall be entitled to back pay for

years of service between January 1, 1982 and December 31, 1990 in

accordance with the following schedule:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

Less than one year of service -- no entitlement
One year of service, but less than two -- $500
Two years of service, but less than three
-- $1,100

Three vyears . of service, but less than four
-- $1,800

Four years of service, but less than five

-~ $2,600 ' .

Five years of service, but less than six

-- $3,400.
Six years of service, but less than seven
-- $4,300
Seven years of service, but less than eight
-- $5,200
Eight years of service, but less than nine
-- $6,100
Nine years of service, but less than ten

-- $7,000.

_ll-



18. Twelve months of service in a pay status as a PCT
and/or SPCT, whether or not continuous, shall constitute one year of
service for the purpose of establishing a class member's back pay
entitlement under paragraph (7 above. If a class member is on pay
status on the first day of a given month, she shall receive credit for
being employed for that month.

19. Within 90 days after the effective date of this Decree,
or within 30 days after receipt of an executed release, whichever is
later, the Comptroller's Office shall mail a back pay check to each
class member who is entitled to back pay and has retumed an
executed release to the Comptroller's Office as provided in Section VII
above.

20. Within 30 days after mziiling back pay checks to class
members as provided by parag;raph, 19 above, defendants' counsel
shall serve and file with the Court .affidavits stating the name and
address of each class member to whom a back pay check has been
sent and, for each such class member, the amount of the ‘check, and
whether the check has been returned undelivered.

21. Counsel for all parties shall make a reasonable effort
to locate any class member whose back pay 'check Is returned
undelivered.

22. If a class member entiﬂed to receive back pay. under
thiS Decree {s deceased, her back pay shall be payable to her estate,
if it is still open. If the estate has been closed, the back pay shall
be payable to the decedent's executor, administrator or personal
representative. © Any person making a claim under this paragraph

—, -~
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shall be required to give notice of such claim to defendants’ counsel .-

in accordance with Section XIV below, to present to defendants’
counsel with the notice a certified death certificate and certified
copies of letters testamentary or letters of administration and to
deliver an executed release on behalf of the decedent and his estate.
Defendants' counsel shall provide written notice to plaintiffs’ counsel
of any claims by a decedent's beneficiary within ten business day of
receipt of such.

23. Any class member who believes that the amount of her
back pay entitlement is incorrect must give notice of her objection in
accordance with this paragraph. Within ninety days of receipt of a
release specifying the back pay entitlement, any class member who
‘believes that the amount of the back pay is incorrect shall give
written notice of her complaint to plaintiffs' counsel, who shall give
"notice of the dispute to defendants’ counsel within five business
days; however, if a class member Is separately represented, her
counsel shall give written notice of the dispute directly to ‘defendants’
couﬁsel within the ninety-day period. Failure to give notice within
the 90-day period shall constitute a waiver of any objection to the
amount of back pay. Defendants' counse] shall m'eet with counsel for
the class member within seven business days after receiving notice of
the dispute in an attempt to resolve the dispute. All counsel shall
provide such information as may be required to resolve the matter,
including the information on which defendants' back pay calculation

was based. If no agreement on the correct amount of the class

_13-




member's back pay allotment can be reached, the class member may

submit her complaint to the Court for final resolution.

SECTION IX -

NEW PAY SCHEDULE FOR SPCTS

24. Effective as of January 1, 1991 the annual Base pay
rates for SPCTs shall be:

- Less than one year service in title -- $29,690

- One year of service but less than two -- $31,090

- Two years of service but less than three -- $32,500

- Three years or more of service -- $33,900
Any increases granted to PCTs and/or SPCTs pursuant to the
October 1, 1990-December 31, 1991 DC 37 Economic Agreement and
any amendments thereto (the "1990 Agreement”) shall’ be added to the
above amounts in accordance with the terms of the 1990 Agreement.
For purpose of the above base pay rates, years of service shall be
calculated in accordance with the current practice of the New York
City Police Department for PCTs and SPCTs based on time In pay
status. '

25. SPCTs' paychecks shall reflect the new base pay rates
within 60 days after the effective .date of this Decree; provided,
however, that any incumbent SPCT who has not delivered a. release in

accordance with Section VII above shall not receive her pay increase

until she delivers such release.

-14- :
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26. Retroactive pay owed from January 1, 1391 to the date ==
that an SPCT's paycheck reflects her new base pay rate shall be paid
within 30 days after her paycheck first reflects the new base pay
rate. |

27. Any disputes regarding a class member's base pay rate
or retroactive base pay shall be fesolved in accordance with the
procedures set forth in paragraph 23 above and shall be raised within
90 days of the class member's receipt of her first paycheck reflecting
her new base pay rate or her receipt of her check for retroactive

base pay.

SECTION X

NEW PAY SCHEDULE FOR.PCTS

28. Effectlve as of January 1, ‘1991 the annual base pay
rate for PCTs shall be:

- Less than one year of service -- $22,250

- One year of service but less than two -- $23,000

- Two years of service but less than three -- $24,500

- Three years or more of service for those PCTs who
refuse a Police Department request to be trained to
perform the radio dispatching function--$24,500.

- Three years or more of service for those PCTs who
have not been radio trained, but have not refused to
be trained--3$25,250. .

- Three years or more service for those PCTs who have
been radio trained--$26,250

Any increases granted to PCTs and SPCTs pursuant to the 1890

Agreement shall be added to the above amounts in accordance with

~
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the terms of the 1990 Agreement. For purpoJes of the above base
pay rates, years of service shall be calculated in accordance with the
current practice of the New York City Police Department for PCTs
and SPCTs based on time in pay status.

29. PCT's paychecks shall reflect the new base pay rates
within 60 days after the effective date of this Decree; provided,
however, that any incumbent PCT who has not delivered a release in
accordance with Section VII above shall not receive her pay increase
until she delivers such release.

30. Retroactive pay owed from January 1, 1991 to the date
that a PCT's paycheck first reflects her new base pay rate shall be
paid within 30 days after the paycheck first reflects the new base
pay rate.

31. In addition to -base pay, radio-trained PCTs who
perform ,mdio dispatch duties shall be entitled to an annual

assignment bonus calculated in accordance with the following

schedule: .
40%-59.99% 20%-39.99%
60% or more of full of full

Years of Service of full schedule schedule schedule

in PCT Title on dispatch on dispatch on dispatch

Less than 1 yr. $ 1,250 $ 830 $ 420

1 year but less than 2 2,000 1,330 . 670
years -

2 years but less than 3 2,500 1,670 . 830
years .

3 years and over 2,750 2,330 1,170

32. The above bonus amounts shall be subject to the terms

q{;‘the 1990 Agreement.
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33. A PCT shall be deemed "radio-trained” and shall be _,:

eligible to receive an assignment bonus after she completes alI ,
required radio training.

34. For purposes of determining the assignment benus a
PCT has earned for the preceding year, the number of tours per
year constituting .a "full schedule"” shall be calculated individually for
each PCT as follows: 261 tours mmus paid helidays, minus paid
annual leave days and paid sick days earnmed during the preceding
year, whether used or not. For example: A PCT with three years
of service is presently entitled to 15 days of vacation, 12 days of
sick leave and 12 holidays. Therefore, that PCT's individual
schedule will have a maximum number of tours of 222 in any given
year. If she worké 134 tours (60%) or more of her individual
schedule as a radio dispatcher, she will be entitled to the maximum
bonus of $2,750. When the percentage of tours on dispatch results in
a fraction, the fraction shall be treated as follows: .5 and below will
be rounded down to the next lower whole number, and over .5 will be
rounded to the next higher whole number.

35. Night differentlal pay shall apply to assignment bonus
payments as well as to base pay. '

36. Bonuses shall be calculated on a calendar year basis,
provided however that if a PCT leaves the PCT title before the end
of the calendar year or completes radio training during the.year, she
will receive a pro-rated bonus based on the percentage of her
pro-rated full schedule that she performed the radio dispatch

function. For example: If a PCT leaves the PCT title after six

-17-



months of the calendar year and spent over 20% of the tours she
actually worked during those six months performing the radio
dispatch function, she shall be entitled to 1/2 of the bonus payable to
PCTs at her seniority level who work 20%-39.99% on radio. Similarly,
if a PCT completes radio training un June 30 and thereafter spends
20% of the tours she actually works performing the radio dispatch
function, she shall be entitled to 1/2 of the bonus payable to PCTs at
her seniority level who work 20% to 39.99% on radio.

37. Bonuses shall be paid annually within 60 days after
the end of the calendar year. ‘

38. The bonus shall be paid for all functions that are now
designated to receive a "radio differential”, in lieu of the radio
differential. A list of positions which are eligible for the assignment
bonus is attached as Exhibit A. |

39. A PCT with three years or more of in-title sérvice who
refuses the Police Department's request that she take radio training
shall revert to the salary level of a PCT with two years of- service
but less than three years of service, effective the pay period first
following the date of refusal. Nothing herein precludes a PCT who
previously refused radic training or who failed.radio training from
later becoming eligible for radio training. Nothing herein precludes
the Police Department from taking appropriate disciplinary action, if
any, under the Civil Service Law, or other applicable -rules and
regulations, against any PCT who refuses or fails radio training or
who refuses to perform the radio dispatch function. Plaintiffs do not

hereby waive any right to contest the disciplinary action’ in a

—— ~
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particular case as improper orirlinappropn'aten under Civil Service Law, . - .. C
applicable collective bargaining agreements Qr.othér éppﬁcable-rﬂéﬁ"" o .
and regulations. |
40. At the time that the PCT title was established certain
PCTs were "grandfathered" into the new title, and were told that
they would be assigned only to the radio dispatch function. These
grandfathered PCTs shall be assigned to a radie dispatch function at
least 60% of their time. A lst of these PCTs is attached as Exhibit
B.
41. There are certain PCTs who, as a consequence of
senfority and merit increases, now earn base salaries that exceed the
newly established pay schedules. The base salaries of these
~ individuals shall be "red circled." A list of these PCTs and their
current base sa.la_n';as is attached as Exhibit C. These PCTs' base (
salaries shall remain at the higher "red circled" rates, provided,
however that these PCTs shall continue to be eligible for collective
bargaining, merit and longevity increases. The red-circlj_ng of base
salary in no way affects a PCT's entitlement to her bonus according

to the schedule set forth in paragraph 31 above.

SECTION XI
COMPENSATION TO NAMED PLAINTIFFS

42. In recognition of the time, effort and expenses
contributed by the named plaintiffs (excluding AFSCME, District

Council 37 and Local 1549), defendants shall, -within 60 days following

-~

I | Sy



the effective date of this Decree, pay each named plaintiff who was
deposed in these actions the sum of $4,000 and pay each named
plaintiff who was not deposed the sum of $2,000. A list of the named
plaintiffs and the amount each will receive is attached as Exhibit D.
As consideration for these payments, within 30 days of the effective
date of this Decree each named plaintiff shall provide defendants'

counsel with an executed release to be held in escrow until those

payments are made.

SECTION XII
ATTORNEYS FEES AND DISBURSEMENTS

43. Subject to the Court's approval, in full satisfaction of
all claims for attorneys fees, defendants agree to pay Janice Goodman
$400,000 and District Council 37, AFSCME, $400,000. In addition,
subject to the Court's approval, for disbursements paid in connection
with this ltigation, defendants have agreed to reimbl_u‘se Janice
Goodman an amount not to exceed $25,500, and District Council 37,
AFSCME an amount not to exceed $100,250. Subject to the Court's
approval, defendants shall pay such sums to cou'nsel within 60 days

following the effective date of this Decree.
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SECTION XIII C

DISPUTE RESOLUTION

44. It is the intent of the parties that every good faith
effort will be made to resolve any disputes relating to the
implementation or enforcement of this Decree through informal
conciliation. To that end the following procedure for dispute
resolution is adopted. 1In the event that any party has reason to
believe that any other party is not in compliance with any provision
of this Decree, or has taken action the effect of which will undermine

: this Decree, counsel for the complaining party (or any one of them)
shall give notice of the complaint to counsel for the other parties in
writing within a reésonable time in light of the facts and
circumstances of the complaint. Cou.nsgl shall meet within se;/en (
business days of their receipt of such notification, or on a later. date -
agreed upon by all counsel who must attend. The parties shall make
good faith efforts to resolve the dispute. If counsel for the
complaining party has a good faith belief that irreparable harm may '
occur absent immediate action, then upon written notice to counsel for
the other parties (including telefax notice), the.: parties shall meet
within 48 hours (not including weekends) to make a good faith effort
to resolve the dispute. All counsel shall make available to other
counsel upon request, such information as may be reasonably required
to investigate and concillate the dispute. In the event that the
parties are unable to resolve the matter through Informal conciliation,

any party may petition the court. for relief.

-
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SECTION XIV

NOTICES TO COUNSEL

45. Notices to counsel required by this Decree shall be
given In writing by {irst-class mail, telefax or hand delivery. All
such notices shall clearly reflect on the first page that they relate to
"the 911 Settlement.” Notices to plaintiffs' counsel shall be addressed
to the following persons or to such other persons as they shall
designate in writing:

Janice Goodman, Esq.
500 Fifth Avenue, Suite 5225
New York, New York 10110
and
Audrey A. Browne, Esq.
District Council 37
125 Barclay Street
New York, New quk 10007
Notices to defendaht‘s;' counsel shall be addressed to:
Corporation Counsel of the
City of New York
100 Church Street
New York, New York 10007
Attn: Chief, General Litigation Division
SECTION XV

TREATMENT OF PAYMENTS

46. Payments made wunder this Decree shall be without
interest, except if the payments required by Section VIII (back pay),
Section XI {compensation to named plaintiffs} and Section XII

(attorneys fees and disbursements) are not made by the dates
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specified in those sections of the Decree, defendants shall pay
interest at 6% from the date the payment should have been made to
the date of payment. The City shall treat payments made, except
payments made pursuant to Sections XI and XII, as ordinary income
for purposes of federal, state and local income tax reporting and
withholding, and any other legally-required deductions and
garnishment laws. The City shall treat payments made to the named
plaintiffs pursuant to Section XI as compensatory damages and no
deductions shall be made. The City shall not treat back pay
payments made pursuant to Section VIII as wages, salary or
compensation for purposes of any employee benefits, public employee
retirement systems and/or pension plans, irrespective of the pension
tier status of the employee, and no credit or benefit will accrue
under such benefits, systems or plans by reason of these payments.
The City shall treat payments madé pursuant to Sections IX and X as
compensation for purposes of employee benefits and pension plans.
Consented and agreed to this 19th day of April, 1991 by

counsel representing the following parties.

JANICE GOODMAN, ESQ.

Attorney for Individual Named
Plaintiffs and the Classes.
They Represent

500 Fifth Avenue

Suite 5225

New York, New York 10110
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SO ORDERED:

By:

United States District Judge

AUDREY A. BROWNE, ESQ.

Attorney for Individual Named
Plaintiffs and the Classes They
Represent and for AFSCME,
D.C. 37 and Local 1549

District Council 37

125 Barclay Street

New York, New York 10007

WINN NEWMAN, ESQ.

Attorney for Individual Named
Plaintiffs and the Classes They
Represent and for AFSCME, D.C.
37 and Local 1549

Newman & Newell

1820 N Street, NW, Suite 430

Washington, D.C. 20036

VICTOR A. KOVNER
Corporation Counsel of the
City of New York

Attorney for Defendants
100 Church Street
New York, New York 10007

Y

Dated: New York, New York
, 1991
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911 POSITIONS ELIGIBLE
FOR PAYMENT OF RADIO
ASSIGNMENT DIFFERENTIAL

Precinct Activated Response Program (P.A.R.)
P.A.R. Pilot Project

Quality Control

8th Floor Training

9th Floor Tralning (includes entry level SPRINT
and radio training)

Temporary Assignment to Fire Department

(if working as a radio dispatcher at the
time of assignment to the Fire Department).

Exhibit A



10.
11.
12.
13.
14.
15.
16.
17.
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"GRANDFATHERED" OR "RED TAGGED"
PCTs WHO ARE FULL-TIME
RADIO DISPATCHERS

Barisic, Michael
McKnight, Thomas
Melot, Richard
Crevatas, Raymond
Gonsalves, Jose
Cahill, Debra

Ferris, William
Gomez, Gabriel
Green, Louise
Braxton, Elaine
Covington, Nathaniel
Williams, Ellen

Durr, William
Roberts, Stanley
Ducalo, Mary (MELD)
Rostock, Michael (MELD)
Maiorano, Guy (MELD)

Exhibit B




10,
11.
12.
13.
14.
15.
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PCTs PRESENTLY .
EARNING BASE SALARIES
THAT EXCEED THBOSE
IN THE NEWLY
ESTABLISHED PAY SCHEDULE

Susan Amatuzio
Joseph Annao
Charles Faison

Carl Flood

Franklin Ford
Alvin Gibbs

Gabriel Gomez
Edward Gopaulsingh
John Jones

Lenore Kaufman
Emmett McPherson | ;
Francisco Rodriguez

John Sutherland

Herbertson Williams

George Wright

Exhibit C
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NAMED PLAINTIFFS

Scotti, et al. v. City of New York, et al.

Name Amount to Be Paid
Linda Scotti $4,000
Sheila Randle $4,000
Diana Witkowski $4,000
Jon Ng $4,000
Pedro Morales $4,000
Velma Boone $4,000
Carol Johnson $4,000
Raymond Lira $4,000
Richard Liuzzi $4,000
Howard Tompkins ' $4,000
Reginia Tobin $4,000
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AFSCME, et al. v. City of New York, et al.

Name

Yvonne Chapelle
Edward Gopaulsingh
Sharan Hax;ding
Geraldine Martin
Mary McMarthy
Barbara Whyte

Amount to be Paid

$4,000
$2,000
$4,000
$4,000
$2,000

$4,000
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CITY OF NEW YORK

Office of Collective Bargaining

In the Matter of the Arbitration between

District Council 37, AFSCME, AFL-CIO
(Police Administration Aildes, Senior Oplnion and Award

Police Administrative Aildes)
of

and
Arbitrator

City of New York
(Police Department)

Case Number: A-6683-97

Arbiltrator: Maurice C. Benewitz

Appearances:
For the Union: Audrey A. Browne, Esq., Of Counsel

For the City: Robert Hershkowitz,Esq., Associate General Counsel

Eleven hearings were held before the undersigned arbitrator between July 12, 2002
and February 26, 2004 to conslder a controversy in which the partles were unable
to agree upon a gubmission., The arbitrator ruled that, pursuant to the Civil
Practice Law and Rules, he would select the question to bé decided. District

Council 37 submitted the following issue which the arbitrator has selected as the

question to be decided.

Did the NYPD assign the dutiles

of the Police Administrative

Alde and Senior Police Administrative
Alde titles, as described 1in the
job specifications of such titles,
to other titles, including the
police officer titles. If so,

are these duties substantially
different from the dutles of

such other titles described in

the job specifications of such
other titles? 1f so, what shall

be the remedy for the alleged

New York City Police Department's
violation of Article VI, Section 14
of the Clerical Administrative Unit

Contract?




(The City proposed the following submission — which the arbitrator has decilded

was not the issue to be decided:

Did the New York City

Police Department. assign

the duties of the police
Administrative Aide and
Senior Police Administrative
Alde titles, as described in
the job specifications of
such titles to Police
Officers? 1If so, are these
duties substantially different
than the duties of Police
Officers and therefore a
violation of Article VI,
Section 14 of the Clerical
Contract? 1If so, what shall
the remedy be?)

The reason for this difference arose because, according to the City, the Demand

for Arbitration referred only to "Police Officers." However, the evidence set

forth in this lengthy proceeding showed that police personnel in a number of titles

were assigned to and performed the job duties in dispute. If violations occurred,

those violations 1nvolved sergeants, lieutenants and police persommnel in a number
of titles. The dispute can be decided dispositively only by consldering whether
all of the personnel identified engaged in reverse out—of-title duties. Otherwise,
similar arbitrations concerning titles other than police officerslwould arise in

the future. The issues and evidence presented in such potential proceedings would

be identical to the issues and evidence relating to police offers only. Limiting

the question only to alleged performance of reverse out-of-title work by police

officers would not filnally resolve the issue. 1In deciding to rule on the question

of whether alleged activities of all titles constituted a breach of the District
There-

Council 37 contract, the arbitrator would bring finality to the controversy.

fore, he selected the broader question submitted by District Council 37 as the

question before him.
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These procéedings were transcribed, and the arbitrator has read the record as he

prepared this decision. There was an initial question of whether the dispute

substantively was arbitrable. The arbitrator issued an interim awa;d_finding that

nelther the doctrine of res judicata nor that of collateral estoppel could be

presented before him as reason(s) for finding the issue non-arbitrable. Pursuant
to the New York City Collective Bargaining Law, the Board of Collective Bargailning,

and not the arbitrator, is empowered to decide whether, pursuant to the Law, application

of either the doctrine or res judicata or the doctrine of collateral estoppel may

require that an arbitration on an issue can be estopped.
In seeking to estop the arbitration, the City alleged that prior awards by Arbitrator
Benjamin Wolf and by the instant arbitrator had declded the identical issue being

presented. The arbitrator shall later discuss whether the Wolf and Benewitz awards

require application of the doctrine of stare decisis.or:whether:those:awards are at

least persuasive with regard to the issues here at stake. Briefs were presented by

the parties, and the instant proceeding was closed.

The Contract

At the time this grievance was filed, DC 37 and the City were bound by a collective

bargalning agreement covering the period 1992 to 1995.

Article VI, Section 1, read in relevant part:

The term "Grievance" shall mean

(c) A claimed assignment of
employees to duties gubstantially
different from those stated in
their job specifications.

Article VI, Sectlion 14 read:
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Notwithstanding any other
provision of thls agreement,
the parties agree that
Section 1 (c) of this

Article VI shall be available
to any employee who clailms

to be aggrieved by an

alleged asslgnment of any
City employee, whether

within or without the
collective bargaining unit
defined dn Article I, Sectiomn
1 of this Agreement, to clerical
dutles which are stated in the
aggrieved employee's job
specifications but are sub-
stantlally different from the
duties stated in the job
specifications for the title
held by such other City
employee." Light duty
assignments of permanent

City employees, within orx
without the collectdive
bargaining unit defined

in Article 1, Section 1

of this Agreement, who

have been certified by

the appropriate procedures,
shall be excluded from

this provision. Grievances
arsising pursuant to this
provision may be taken
directly to Step IV of
Section 2 of Article VI

upon election by the

Union.

Stipulations

In the course of the proceedings, the parties entered into a number of stipulations.

They read:



Joint Stipulations of Fact (Entered 1/9/01)

1. Police Officer recruits are not required to pass a typing test to become a Police Officer.

2. PAAs muslt pass a typing tesl where they type 35wpm with no more than 3 errors.

3. Candidates for the PAA title are not required to pass a trigger pull test, have a valid driving
ficense, run any distances, ift any welghts, be tested for body fat composition or be below
the legal age lo be appolnted to the PAA title.

4. PAAs and SPAAs must serve a oné-year probationary period,

5. Police Officers must serve a two-year probationary period.

Joint Stipulations of Fact {Entered 14/27/02)

1. Police Officers must pass a firearms’ test before graduating from the Police Academy and
they are required to remaln gualified for firearms' usage and possession as a condition of

their continued employment.

2. Police Officers must pass physical performance tests consisting of running, physical
strength and agility before graduating from the Police Academy.

3. Police Officers must pass a driving test before graduating from the Police Academy.

Joint Stipulations of Fact (Entered 2/9/04)

1. Currently, In order to be eligible for appointment to the civil service title of Police Officer (title
code 70210), by the date of appolntment, a candidate must be a U.S. citizen, be between
the ages of 22 and 35, possess a valid New York State Driver License, have successfully
completed B0 semester credits at an accredited college or university with a 2.0 cumulative
Index or its equivalent, or completed a four-year high school diploma or its educational
equivalent and have compleled two years of honorable full-time U.S. military service.

2. In order to be eligible to sit for the competitive civil service examination for the title of Police
Officer, a candidate Is required to possess the minimum qualifications listed on the Notice of
Examination for the Police Officer title (title code 70210).

3. In order to become eliglble for appointment to the title of Police Officer (litle code 70210}, a
candidate must first take and pass a written multiple-choice competitive civil service
examinatlon.

4. Appointees to the title of Police Officer (tille code 70210) must pass the Police Academy
firearms, academic, physical performance, and driving tests before being graduated from
the Police Academy.

. RS



-~

10.

- 6 -

As pari of the acadenic portion of their training at the Police Academy, Police Officers must
also pass an acadernic test. which Includes taking information and filling out reports as part
of their patrol dulies

On the dale of appointmernt as a Police Olticer, a valid uniesliicted New York State Driver
License is requited Such license must be maintained throughout a Police Officer’'s
employment with the NYPD

Re<idrs pasaing all af the eotises affered in the Dollen Academy, o canedldate In alan
required lo pass medicat and psychologlcal examinallons, a diug lest and a background
check in order to be appoinled as a Police Olficer.

Police Officers must remain qualified for firearms’ usage and possession as a condition of
employment lor the duration of their lenwe. The abllity to qualily, and remain qualilied, in
lhe use of firearms Is essential for all unilormed positlons. including Police Officer.

Firearms qualification tests are administered annually. Failure to qualily and remain
qualilied Tor firearms’ usage and possession may result in termination of the police officer,

regardless of rank

While altending the Police Academy, candidates for the title of Police Officer are not
required to take and pass courses In English grammar, spelling, punctuation, vocabulary,
pmnfrnnriinq math, typing or ward proeessing. dala prace=<ing. or tha npetation of husineaa
machinesa, telephone switchhoard technlques, processing of payinll records, preparing time
and leave reports and Inquities I order to become a Police Olficer.

Joint Stipulations of Fact (Entered 2/9/04)

1.

2.

The patties agree that Roll Call Ofitces exist throughout the Departmenl.

The parties agree that Police Officers and Police Administrative Aides and Senior Police
Administrative Aldes assigned fuli lime to the Roll Call Office all perform the same functions
and lill out the same forms.

The parties agree thal Payroll Offices exist throughout the Department.

The partles agree that Police Officers and Police Administrative Aides and Senior Police
Administrative Aides assigned full time to the Payroll Office all perform the same functions

and fill oul the same forms.

The parties agree that Crime AnalysisfCOMPSTAT Offices exist throughout the Department.
The parties agree thal Police Officers and Police Administrative Aides and Senior Police
Administrative Aides assigned full time to the Crime Analysis’fCOMPSTAT Office all perform

the same functions and fill out the same forms.

The parlies agree thal Communlcations Offices exist throughout the Department.
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The parties agree that Police Officers and Police Adminishative Aides and Senior Police

Administrative Aldes assigned full time lo the Communications Office all perform the same
functions and Hll oul the same forms.

The patties agree thal the Captain's Lead/Clerical funclion exists throughout the
Department.

The parties agree that Police Officers and Police Administiative Aides and Senior Police
Administrative Aldes assigned full time to the Captain's Lead/Cletrical function all perform the
same functions and lill aut the same forms

The parties agree that 124/Complaint Rooms exist throughout the Department.

The patties agree thal Police Officers and Police Administiative Aides and Senlor Police
Administrative Aides assigned full time to the 124/Complaint Room all perform the same
functions and fill out the same forms.

. The patties agree that the position of Telephone Switchboard exists throughout the

Department.

The partles agree thal Police Officers and Police Administiative Aides and Senior Police
Administrative Aldes assigned full time to the posilion of Telephone Switchboard all perform
lhe same functions and filt out the same forms.

The parties agree thal the position of Integrity Contirol Ollice  Cletlcal exists throughout the
Department

Ihe paties agree thal Police Officers and Pollce Administiative Aldes and Senlor Police
Administrative Aldes assigned full time to the position of Integrity Control Office - Clerical all
petform the same functions and filf out the same forms.

. The parlles agree that the position ol Community Policing Unit - Clerical, as distinguished

from Community Policing Unit — Coordinator exists throughout the Department.

The parties agree that Police Officers and Police Administrative Aides and Senior Police
Administrative Aldes assigned Iull time to the position of Community Policing Unit — Clerical,
as distinguished from Commuhity Policing Unit — Coordinator, all perform the same funclions
and fill out the same forms.

Members In the positions identilied above may be asslgned to perform additional duties as
directed by competent authority.



The Controversy

District Council 37 has initiated thils proceeding by filing a group grievance
on behalf of Police Administrative Addes (PAA) and Senior Police Administrative
Aldes (SPAA) who have been hired to perform clerical and ministerial non-law-
enforcement functions in the New York City Police Department. The stipulations

show that these functlons also are being performed by sworn personnel in the

Department. The question presented 1s whether these dutles can be assigned to such

officers and senior officers 1in the Department by the Police Commissioner.
Three matters of fact and/or of law are issue here. First, do the duties

assigned to sworn personnel overlap duties assigned to and required by the job

descriptions of the aldes and senlor aldes? Secondly, are these duties substantially

different from the duties which may be assigned to sworn personnel (in the absence of
any formal job description for such personnel)? Can the Police Commissioner, under

his Charter authority, assign police personnel to perform tasks which arguably invade

the job jurisdiction of DC 37 personnel?

The job speclfications of phe DC 37 personnel show, and the adopted stipulations

reinforce, that PAA/SPAA employees must possess typilng, grammer and other skills and

knowledge for which sworn officers are hot trained or tested. (See 1/9/01 stipulations

1, 2 and 2/9/04 stipulation 10).

The City asserts that no proof can be found to prove that in dolng the tasks at
igsue officers have engaged in dutles substantially different from those in the

Officers' job specifications. That is due to the fact that

[a] job specification was
never issued for the title
[Police Officer] or its
predecessor, because of the
Commissioner's authority

to assign dutiles to

Police Officers as he deems
appropriate and necessary.
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Noticeé of Examination promulgated prior to civil service examinations for the

positions include "a general description of duties, [but] it is in no way a complete

list of the duties of a Police Officer," the City contends.

The Unilon asserts that thils allegation is incorrect. Section 22 of the Civil

Service Law allegedly requires a formal job specification:
[B]efore any new position
shall be created, the
proposal for such shall
include a statement of
the duties of the position.
Chapter 35, §815 of the New York City Charter, the Unlon submits, authorilzes the
Commissioner of the Department of Citywlde Administrative Services (DCAS), among

other powers, to "classify positions". And §815 empowers each agency head, including

the Police Commlssioner, to manage his/her agency "“subject to the civil service law
and applicable provisions of the City Charter.'" Pursuant to §817 of the Charter
"appointments, promotions and changes in status" must be in accordance with the
Civil Service Law and may not be inconsistent with laws or the City Charter.

DC 37 notes that Sherry Schultz, Director of DCAS, testified that the Police

Officer title has no official job specification. But 1f true, the Unlon asserts,

this status ignores the requirements of the Civil Service Law and of the City Charter.
Nevertheless, when the Police Department requested the creation‘of the PAA and
SPAA titles, the DCAS procedure would have requlred a check with the Office of
Labor Relations and a finding that the two titles did not have a impact on exdsting
collectively bargained titles. That would mean that "“DCAS was not of the view that
the duties described [for PAA and SPAA] could be performed by any existing title",
DC 37 argues.
If indeed no job specification exists for the Police 0fficer title so that 1t
cannot be determined from one whether PAA/SPAA duties are also assigned to sworn
the Union

personnel, then other City documents can be consulted to find an answer,

contends.
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DC 37 submits:

It has been a long-
standing practice
of the Department of

" Cltywide Admdnistrative
Services ('"DCAS" formerly
DOP) that a Notice of
Examination ("NOE")
supersedes a job
speclfication to the
extent that the NOE
contains new duties or
qualifications.

This allegedly 1s supported by the ruling of Arbitrator Jonathan Leibowltz in

Arbitrator Leibowitz noting the testimony of Ms. Schultz, wrote:

The City cited the testimony

of Ms. Sherry Schultz, Director

of Classification and Compensation,
Bureau of Examinations, Department
of Citywide Administrative
Services (DCAS), that when a
notice of examination supersedes

a job specification, the notice
governs bécauge 1t is based oh
incumbent interviews and field
observations. Ms. Schultz stated
that DCAS tries to update the job
specification, but it is mot
always donhe.

Union Exhibit 52 45 a directive to agencies which states that the most recemt NOE
willl supercede the last job specification. According to Business Representative

Ron Arnero, DCAS personnel told him that the Notice of Examination was the job
specification for the Police Officer title, code 70210. So the job duties of

Police Officers, Sergeants, Lieutenants and Captains can be determined from the
Notices of Examination for these titles (Exs. J-6, 15, 16 and 17), the Union contends.
None of these documents specifically state that the sworn personnel will be tested

for ability to perform clerical duties.
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Howéver, the NOEs for Police Officer, Sergeant, and Lleutenant, after listing
a number of specific duties which include preparing forms and reports; reviewing
of reports, forms and logs; and similar functions include the words '"'and perform
related work." Sergeants and Lieutenants must also “perform special aésignments"
as directed by the Police Commissioner. Apparently, it 1s these words upon which
the City depends in arguing that the Police Commissioner may assign these sworn

ranks to perform clerical duties included in the job descriptions of the PAAs and

the SPAAs.

DC 37 acknowledges that Article VI, Section 14 of the clerical contract permits
the assignment of the dutles at issue to police personnel who have been certified

as requiring light duty assignments. Furthermore, the Union does not dispute the

testimony of Lt. James 0'Gonnor

that P.0.g are required

to make certailn written
records of thelr activities,
including making daily
entries in their memo

books, preéparing Monthly
Activity Reports, tallying
summonses they have 1sgsued
ahd turning in complaint
reports arid various other
forms for processing. Lt.
0'Connor testified that
P.0.s are generally required
to sign, complete and submit
such reports and forms
either at the completion

of thelr tour and/or during
their meal breaks.

No claim 1s presented that such work invades the jurisdiction established by the

PAA/SPAA job specifications or the clerical agreement.
What 1s at issue 1s work to which the parties stipulated. The stipulations show

that PAAs, SPAAs and police personnel performed in the following locations and did

identical work:
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Roll Call Offices

Payroll Offices

Crime Analysis/COMPSTAT Offices
Communication Offices

Captaln's Lead/Clerical
124/Complaint Room __._

Telephone Switchboard

Integrity Control Office~Clerical
Community Policing Unit-Clerical

WO~ B R

In addition, there were, and are, other clerical duties performed by sworn personnel

which cannot be grouped or identified so specifically.

That such duties are performed by police personnel is not disputed by the City.

Its brief states:

The record establishes that
Police Officers are presently
performing clerical functions
and have been doing so for
more than thirty years.

But, it is argued in the same paragraph,

The record also establishes
that the Union has not met
1ts burden of proving that
such clerical duties are
substantially different from
the duties in the Police
Officer job description.

This is the crux of the issue. For the Union to prevail here; it not only must
show that the clerical duties at issue are covered by the PAA/SPAA job descriptions
and the clerical contract, it also must show that the duties performed by the Police
Officers are substantially different from those in the [allegedly non-existent] job

specifications.

Since the City has conceded and stipulated that Police Officers perform the clerical

duties at Issue, 1t 1s unnecessary to examlne the volumlnous Union proof entered to

show that police personnel are performing such duties. It is necessary to Investigate

whether the assignment of the duties to the police personnel amounts to assignment of
work substantially different than the job duties in their specifications and, 1if so,

whether the Police Commissioner has the authority to make such assignments.
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As noted, the City argues that the Union has not met its burden of showlng that
the functlions involved are substantially different from the regular job duties of

the sworn personnel. That 1s because, according to the City,

{a] job specification
was never 1lssued for
the title [Police

Of ficer], or its

predecessor, because

of the Commissioner's

authority to assign
duties to Police Officers
fand, presumably, to
higher ranking personnel]
as he deems appropriate
and necessary.

The DCAS description of duties in the various Notices of Examination are not complete

lists of the duties of the officers in various ranks. Previous awards by Arbitrators

Wolf and Benewitz have recognized the "Commlssioner's statutory authority to assign
duties to Police Officers."
The Union, it is contended, has not established that the PAA and SPAA titles "were

created to replace the uniformed force rather than supplement it."

I1f there are no job descriptions for the uniformed force, it is argued, there can
be no assignment differing from those non-existent descriptions. Therefore, the City
contends, Article VI, Section 14 cannot have been violated.

DC 37 submits that sworn personnel obviously perform duties covered by the PAA
and SPAA job descriptions. 1Indeed, that has been stipulated im this proceeding.

Since the Civil Service Law requires that every civil service position must have
a job description, the NOEs, as Arbitrator Leibowitz ruled, serve as descriptions.

The listed duties in these NOEs never specify the functions here at issue, it is noted,

and the training of police personnel at the Academy does not deal with the clerical

W
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That P.O.s fill out
various forms is not

at 1ssue here. In the
main, what 1s at issue,

1s whose full-time duty

it is to type, correct,
finalize, copy, input
data, record, tally,

file, distribute, forward
and otherwlse process and,
in some areas, to analyze
such documents once they
have been handed in by the
police officers.

The Union concedes that different job titles can have overlapping dutles, as
Ms. Schultz testified. That, allegedly, 1s not the case in this matter.

The PAA and SPAA titles
were created to provide
clerical/administrative
support to P.0.s through-
out the NYPD. The P.O.
titles were created to
perform "general police
duties".

This means, it is asserted,

that the titles at 1ssue

in this case are classified

in different occupational
groups, that the duties
described 1in thier job
descriptions [or dutles

set forth in the various
police NOEs] are substantially
different and that such

duties do not overlap.

The testimony of Executive Deputy Comptroller Roger Liwer about the process which
determined whether certaln police activities could be cilvillanized is cited. The
audit which was undertaken led to the establishment of the PAA/SPAA titles. The

criterla used by the auditors, Mr. Liwer testified, were:
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whether there was any
statute or regulation
or law that required
a position to be occupiled
by a uniformed officer,

- whether any contract; -
labor contract, required
a unlformed officer to
be involved, or prohibited
a civilian from being
involved, whether the
position required the
skills of a law enforce-
ment officer, and the
fourth was related to the
duties themselves.[I1f the
answers to thege questions
were no, the auditors
determined] whether the
postion was occupled by a
person more -than half
time. If the answer to
that final question was
yes, his auditors concluded
that the position could
be civilianized.

The Union does not challenge the authority of the NYPS to manage its work force.
The Collective Bargalning Law allows such authority unless the right has been 1limited
by the parties in a collective bargalning agreement. When the arbitrator asked Ms.

Schultz whether this language in the CBL limited the Police Commlssioner's power to

assign duties, the DCAS Director sald:

the Police Commissioner can
define the work that will

be performed by uniformed
employees of the police
department and he can include
in that work anything.

DC contends, however, that

except in a temporary
emergency [the Commissioner]
does not have the unrestricted
authority to assign P.0O.s to
the dutles of other titles

in contravention of the law.
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Furthermore, the Mayor's Office of Labor Relations and DC 37

placed limlts on such
authority when they
agreed upon the clear
and unambiguous. language
of Article VI, Section
14 of the Clerical

Unit Contrdct.

Aside from "1light duty" assignments, Section 14,1t 1is argued,

unmistakably limits the
Police Commlssioner's
authority to assign
police officers to the
substantially different
clerical duties of

PAAs and SPAAs.

Section 434 of Chapter 18 of the New York City Charter does not give the Commissioner

the authority to assign the clerical duties to uniformed personnel, the Union submits.

What §434 says 1s

The Commissioner shall

have the cognigance and
control of the government
administration, disposition
and discipline of the
department, and of the
police force of the
department.

The Courts,in cited cases, have not read §434 as expansively as the City does in the
instant matter, the Unlon contends.
The NYPD Patrol Guide, an unilaterally 1ssued document, also is cited by the

City in some arguments. But the rules issued by a department cannot take precedence

over bargained limitations,DC 37 asserts.

In summarizing its argument on the authority of the Commissioner to assign

duties, the Union asserts:

As 1s clear from the
decisions cited herein,
neither the courts nor

the BCB nor any arbitrator
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have found laws or
regulations that give

the Police Commissioner

the authority to violate
the parties' negotiated
agreement. To the contrary,
the Board has specifically
indicated that the parties
can, as they have here,
place limits on management's
rights.

The Unlon argues that the doctrine of stare decisis should not apply to support

the Clty position because no simllar award on precisely the same issues has i1ssued.

It is contended that because the prior Wolf and Benewitz awards were on different,
1f similar issues, the awards shold not be considered persuasive elther. On the

other hand, allegedly, there are court, BCB, and arbitration decislons which should

lend persuasive welght to DC 37's positdion.
In defending "civilianization" against PBA unfair practice charges before the

BCB, the City asserted that 1t was trying to deploy its police force in a way which

would maximize delivery of police services, it is noted. Civillan personnel, the

City sald, were being used to perform operational functlons as opposed to the delivery

of police services. The Board denled the improper practice claim and found that use

of civilians was

a valild exercise of statutory
management right...

It was not an improper practice.

Other BCB declsions are cited. DC 37 noted that the Board has ruled that management

rights can be limited at collective bargaining. Supporting court and arbitral decisions

are noted and discussed at length,

The reasons why the Wolf and Benewitz awards should not apply are specified by the

Unlon. The statements of job duties are much more detaliled today than at the time

of the VWolf award. Those enumerations today include specific clerical/administrative




- 18 -

duties. The omission of such duties from a detailed 1ist (set forth in the NOEs)
indicates that the officers were not expected to perform the duties, DC 37 submits.
In the Wolf arbitration, the question of whether officers were performing duties

substantially different from those in the duﬁy“iiét contained in the NOE was never

raised.

in the prior case before the instant arbitrator, the Unlon contends, the matter

did not violate the present
disputed contract provision,
the same job descriptions at
issue in this matter, the
systemic assignment of P.0.s
to clerical duties throughout
the NYPD, nor did it involve
the same parties to this
dispute.

The arbitrator finds these two awards sufficlently different from the present case

that the doctrine of stare decisis shall not be applied.

In summary the Union contends:

The record is clear that the
Employer regularly assipns
duties stated in the job
specifications of the PAA
and SPAA titles to P.O.s

of various ranks, which
duties are substantially
different from the duties
of these uniformed titles
in violation of [Article VI,
Section 14] of the Clerical

Unit Contract.

District Council 37 requests the arbitrator, pursuant to Article VI, Section 2 of the

contract,

to order Employer to immediately
cease assligning the clerical
duties of the PAA/SPAA titles

to P.0.s throughout the
Department {[and to order]
Employer to assign said

clerical duties to appropriate
titles.
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The Union also has requested the arbitrator, 1f he finds for DC 37, to

retain jurisdiction over
this matter in order to
provide any necessary
gulidance on the inter-
pretation or ilmplementation
of his award.

Biscussion
The arbitrator is certain that the Police Commissioner, the Office of Labor
Relations, and the City would not consclously and specifically violate the jurisdiction

agreed upon by the City in the Clerical Unilt Contract. Nevertheless, the assignment

of Police Officers, Sergeants, Lieutenants and Captains to perform clerical/administrative

duties for a substantial portion of their work day 1s a breach of jurisdiction and

one which 1s covered by Article VI, Section 14. Officers have been assigned to

duties substantially different from those in their {established] job descriptions.

The Clty's position is based on two fundamental errors. The first is the belief

that there are no job specifications for the various police ranks and that, therefore,

the Police Commlssioner can assign officers to do "anything", as Ms. Schultz testified

on cross. The second fundamental error 1s the belief that the Commissioner, pursuant

to §815 of the City Charter, has authority to assign uniformed personnel to work which
bas been ceded in collective agreements to other groups of employees.

The City position that there exists no job specificatlions for the various ranks ~
through Captain at least, flies in the face of requirements in the Clvil Service

Exlstence of a job specification 1s a legal condition

Law and other basic documents.

precedent to the creation of any civil service position. If there were no job

descriptions, the police positions legally could not have been established. Thus,

even 1f the City has refused to provide a description to the PBA when demanded at

bargaining, a description - under another name - does exist. Not only have arbitrators
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found that functions listed in a NOE can replace earlier job descriptions, but

according to information given to Mr. Armero by classifier's in Ms. Schultz's

agency, a NOE can take the place of a nopfegispgnthjpp specification. This must

be trite because otherwise every police position in the City of New York would

represent a violation of the Civil Service Law, an impossible situation. The

arbitrator finds and rules that in the absence of an issued job description for

the four police ranks involved,Athe NOEs provide such descriptions and are the

promulgations required by the Civil Service Law.

In such case, the dutles set forth in the NOEs can be consulted to determine

whether the full-time assignment of sworn personnel to clerical/adminlstrative jobs -

as stipulated by the parties and as admitted in the City brief - represents a

direction for police personnel to perform dutles substantially different from their

NOE - listed functions. Since no specific language about clerical/administrative

duties is included in any NOE 1list, the argument that such dutles are required must
rest on the words on the NOE lists such as "and performs related duties."

An invasion of the bargained jurlsdiction of another union cannot be based on

such non-specific words. Even 1if in the end the NYPD 1s found to be incorrect in its

asslgnment of clerical/administrative duties to police ranks, it at least would have
had an argument 1if such clerical/administrative duties were listed in the NOE duty

list. In such case, an arbltrator might have been called upon to determine whether

such duties could be listed. 1In the 1lnstant case, there was no speclific language

in the NOEs concerning the duties in dispute.
The arbitrator finds and rules that the assignment of police personnel to the

sort of clerical/administrative functions set forth in the stipulations is a violation

of Article VI, Sectlon 14 of the Clerical Unit Contract. The duties covered by the

_

stipulations are substantially different from the job duties set forth in the NOEs.
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Canrthe Police Commissioner pursuant to §815 of the City Charter nevertheless

direct a performance of duties which 1s in violation of Article VI, Section 14

of the Clerical Unit Contract? The arbitrator finds and rules that the Police

Commlissioner cannot do so. Section 815 itself recognizes that the powers of the

Commissioner - or of any agency head - can be limlited by collectlvely bargained

agreements entered into by the City with various Unions. As noted, the City did

enter into the Clerdcal Unit Contract with District GCouncll 37 which established

clerical/administrative jurisdiction. The power to assign admlnistrative/clerical

duties 1s limited by that jurisdiction of the Clerical Unit agreed upon with DC 37,
and the Commissioner does not have the authority to breach that jurisdiction - except

in emergency or with regard to the assignment of "light duty" Police Officers.

In light of this determination, the arbitrator shall grant the Unlon request to

order Employer immediately to cease assigning the clerical duties of the PAA/SPAA

titles to Police Officers throughout the Department. The arbitrator also shall

order the assignment of the clerical dutles to appropriate titles.

The parties shall be directed to devise an efficient and raplid procedure for

identifying officers assigned to the clerical/administrative duties. Pursuant to

the other orders noted above, such officers must be returned to police duties and

persons in the PAA/SPAA titles must be assigned to the work.
The Union has asked the arbitrater to retain jurisdicltion so that he can gulde

interpretation and administration of this award. The arbiltrator does not retain

jurisdiction upon the request of one party. If the City also jolns in this request,

the arbitrator shall retain - or rather reassume - jurisdiction.

_47___47_4__,_4,__;4,_*_47—*—4f—*—4f———4*-4"*‘*"*""*"'47_4'#7_4'4*_4'4*.4ﬁ‘4'4*.4ﬁ
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In light of the foregoing discussion, I, the undersigned arbitrator, having been
designated in accordance with the arbitration agreement executed by the parties,
and having received the testimony and evidence of the parties at a hearing at

which each was ably represented by counsel, issue the following

AWARD

1. The City (Police
Department) has violated
Article VI, Section 14

of the Clerical Unit
Agreement by assigning
job duties of PAA/SPAA
employees to members

of the Police Department
although these duties

are substantially different
from the duties of police
personnel set forth in
Notices of Examination
for Police Officer,
Sergeant, Lleutenant

and Captain.

2. The Police Commissioner
shall 1lmmediately cease

and desist from assigning

the duties at issue (clerical/
administrative) to police
personnel of various ranks.

3. The Police Commissioner
shall forthwith assign
PAAs and SPAAs to perform
those dutles.

STATE OF NEW YORK)
55

COUNTY OF NASSAU)

I, Maurice C. Benewitz, do affirm upon my oath as arbiltrator that I
am the individual described in and who executed this statement, which is my award.

Vitdrre o Lo b500a ey 2/
Maurice C. Benewitz i
Arbiktrator ’}

Dated: September 2, 2004
Manhasset, New York
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Local 1549 Opposition and Objections and Response to
NYC Department of Citywide Administrative Services
Report of March 28, 2008 Submitted to be in Substantial
Compliance with Section 65(5)(b) of the New York State
Civil Service Law

INTRODUCTION

Local 1549 NYC Clerical Administrative Employees’ DC 37 American
Federation of State County and Municipal Employees respectfully submits
its response to NYC Department of Citywide Administrative Services (DCAS)
Commissioner Martha K. Hirst's letter and Report, dated, March 28, 2008 to
Lillian Roberts, Executive Director, District Council 37 pursuant to Section
65(5)(b) of the New York State Civil Service Law as it relates to Local 1549.
That DCAS report was also sent to the New York State Civil Service Commission
for approval, which L.1549 opposes.

This proposal violates the NYS Constitution, Article V, Section 6, which
provides that: “Appointment and promotions in the civil service of the State and all of
the civil divisions thereof, including cities and villages, shall be made according to merit
and fitness to be ascertained, as far as practicable, by examination which, as far as
practicable, shall be competitive...” ' It is Local 1549’s position that the Competitive
Class is appropriate and necessary for the Supervising Police Communications
Technicians, (SPCT) and Police_Communications Technicians, (PCT) (911)
within _the New York Police Department and the Call _Center
Representatives . (CCR) within the Department of information Technology and
Telecommunications (DoITT) (311).

These titles have had merit and fitness ascertained by examination since their
establishment decades ago. Recall the heroism of the PCTs AND SPCTs on
Sept. 11, 2001 in responding emergency calls during the terrorism attack on New

York City and the United States.

125 Barclay Street, New York City, New York 10007, Room 415 e (212) 815-1549
www.local1549.com



All the facts presented herein lead to a conclusion that the present Competitive
Class merit system should not be changed for these titles as DCAS Proposes.
The Remedy for DCAS to be in compliance with Section 65(5) (b) in this instance
is_to give civil service examinations and appointments and not to_seek the
reclassification of NYPD _emergency response PCT and SPCT public _safety
communications titles out of the Competitive Class.

Local 1549 strenuously objects to the personnel actions DCAS proposed in the
Plan regarding the following Local 1549 titles:

(1) The consolidation of the Police Communications Technician (PCT) and
Supervising Police Communications Technician (SPCT) titles to Police
Communications Technician—Assignments Levels | and Il (See Attached Job
Specifications);

(2) The Reclassification of the PCT and SPCT titles from Competitive to Non-
Competitive and

(3) The Call Center Representative Title Reclassified from Competitive to Non-
Competitive and renamed Customer Service Representative (State Title).
See Attached Job Specification);

PRESENTATION AND ANALYSIS OF OBJECTIONS AND OPPOSITION

Local 1549 represents approximately [124] Supervising Police Communications
Technicians and [1,101] Police Communications Technicians within the New
York Police Department’s 911 Public Safety Answering Center (PSAC) and [305]
Call Center Representatives within the Department of Information Technology
and Telecommunications (DolTT)'s 311 Customer Service Center based on the
March 14, 2008, NYC Comptroller's payroll run.

THE DCAS PROPOSAL VIOLATES NY CIVIL SERVICE LAW

it is Local 1549’s position that DCAS proposes to come into compliance with
Section 65(5)(b) of the New York State Civil Service Law by violating other
Sections of the law namely, the Classification and Consolidation Sections of the
Civil Service Law as it launches its Provisional Reduction Plan.

LOCAL 1549 REQUEST FOR INVESTIGATION AND HEARING.

Local 1549 requests that the NYS Civil Service Commission conduct an
immediate investigation under CSL § 6.3 to determine the legality of this
proposal as to all issues and objections presented to the Commission by DCAS
Local L. 91549 and any other Local or Counsel.



It is our position that DCAS is required by NYS Civil Service Law and the Rules
and Regulations to implement the mandate of the NYS Constitution, Article V,
Section 6, which provides that:

“Appointment and promotions in the civil service of the State and all of the civil
divisions thereof, including cities and villages, shall be made according to merit
and fitness to be ascertained, as far as practicable, by examination which, as
far as practicable, shall be competitive...”” ! (emphasis added)

RECLASSIFICATION IS NOT APPROPRIATE OR NEEDED FOR THE LOCAL
THESE PUBLIC SAFETY CIVIL SERVICE TITLES

Local 1549’'s position that the Reclassification is not appropriate for either the
Supervising Police Communications Technicians, (SPCT) and Police
Communications Technicians, (PCT) within the New York Police Department nor
the Call Center Representatives, (CCR) within the Department of Information
Technology and Telecommunications (DolTT).

Because both services are highly critical Public Safety Call Center Operations
(911 and 311)) emergency calls where merit and fithess are exercised in every
task, 24 hours a day, performed to the benefit of the citizens of New York City,
New York State and the United States. Like Police Officer titles in New York City
and State only the existing competitive merit civil service titles can protect NYPD
PCTs and SPCTs from the corruption, patronage, cronyism and nepotism such
as job selling (recall Serpico and the Knapp Commission 40 years ago) and
prohibit discrimination.

Additionally, the criteria of CSL § 42 and CSR § 2.2 (impractical to conduct civil
service merit examinations) are not met, see below.



DCAS OMITS ANY STATISTICAL ANALYSIS TO SUPPORT
RECLASSIFICATION THESE PUBLIC SAFETY EMERGENCY
RESPONSE TITLES

NYPD 911

The PCTs and SPCTs in FY 2007 handled 11,689.000 calls resulting in
4,498,000 Total Radio Runs by the NYPD with a Citywide Average Response
Time to Crime-in-Progress (Minutes) of 6.9 minutes (all categories). 2

Fiscal Same
Year Most | Month
Indicator To |Previous| FYTD {Recent]| Last Month Data
Name Date | FYTD |Variance| Month | Year | Variance| Through:|Late?

Average

response
time to
——-f‘i‘ cimess |7, | 69 4.3% NA! N/A 2008/01 | N
_Qr Oggess-
Citywide
(minutes)

Recall the heroic performance of these PCTs and SPCTs in response to the
terror attacks of Sept. 11, 2001.

There is no possible argument or justification to change the present
competitive merit class of these titles given their excellent performance
and competence on Sept. 11 and on a daily 24-hour basis up and including
the present.




DCAS MAKES NO VALID ARGUMENT TO CHANGE THE EXISTING
COMPETATIVE MERIT CLASS OF THIS TITLE

311 DOITT

According to a recent Mayor's Management Report 4 the CCRs: “In the 311
Customer Service Center provides non-emergency government information and
services. In order to improve the transparency of services being provided to the
public, the Office of Operations and the Department of Information Technology
and Telecommunications regularly report 311-generated information to the public

through on its website. All data reported is for the referenced reporting period
and fiscal year (July through June) to date”.

Recent 311 Information reported on this site includes * :

Performance Measure Performanc Fiscal 2008 March
e Goal Year-to- 2008
Date

Total Incoming Calls * 11,482,411 1,155,545
Average Weekday Call Volume * 49,048 44,698
Average Wait Time 30 seconds 7 seconds 4 seconds
Percent of Calls Answered within 30 90% 97% 98%
seconds
Percent of Language Assisted Calls * 2.1% 2.1%

* No performance goal available




Non-Competitive Class Is Not Applicable to 911 and 311 Titles

According to the Sources of the Law Governing Civil Service the non-competitive
class, CSL § 42 and CSR § 2.2 consists of those positions for which it is not
practicable to conduct examinations on a competitive basis. Appointments to
non-competitive positions are to be made after a non-competitive examination,
such as a review of training and experience, as prescribed by the Department.

For the most part, this class consists of skilled trades positions. However, it does
include some higher-level administrative, scientific or technical positions,
positions that are confidential in nature, or involve making or influencing policy...
do not obtain tenure under Section 75 of the Civil Service Law. .......

It is_important to note: The difference between the exempt and the non-
competitive classes, insofar as appointment is concerned, is that for positions in
the exempt class, the appoiriting officer is_free to select whomever he/she
pleases and the agency. rather than the Department of Civil Service, sets any
educational, experience or other gualification requirements. If the position is in
the non-competitive class, the appointing officer still has the power of selection,
but the appointee must meet such educational, experience and other qualification
requirements as may be fixed by the Department of Civil Service...

Generally, no written _or oral tests are required for non-competitive class
appointments. *

Local 1549 feels the Non-Competitive class is not appropriate for the either the
Supervising Police Commuriications Technicians, (SPCT) and Police
Communications Technicians, (PCT) within the New York Police Department nor
the Call Center Representatives, (CCR) and within the Department of Information
Technology and Telecommunications (DolTT) because these Titles do not met
the criteria of CSL § 42 and CSR § 2.2.




CIVIL SERVICE PROTECTION AND DUE PROCESS ARE ESSENTIAL
AND IMPORTANT FOR NYPD PCT AND SPCT TITLES
THE NON COMPETITIVE TITLES DO NOT HAVE THESE RIGHTS

Historically the City has had a pattern of discrimination in the NYPD with regard
to civilian PCT and SPCT titles. There is a pending 2008 class action FMLA case
in the Southern District Court claiming a denial of FMLA leave. The pay scale of
these titles was elevated after a class action in 1984 to 1991 claiming
discrimination against the minority female workforce when compared to the white
male Fire Dispatchers.

There were 3 Article 78 Supreme Court actions claiming unlawful discipline filed
in 2008, one settled, after the NYPD refused to comply with OATH and NYC Civil
Service Commission decisions. Recall Serpico and the Knapp Commission 40
years ago, which described the insular police culture, and the sale of job
positions within the NYPD.

The City of NY recently settled a $24,000,000 discrimination class action suit
against the Parks Dept. and former Commissioner Henry Stern because
promotions were not based upon open competitive examation and were
discriminatory against black employees.

The existing civil service open competitive NYPD PCT and SPCT titles seek
to prevent these discriminatory abuses that existed in the past and the
Local claims exist today. There is no possible justification to reclassify
these titles given this history of racial and other discrimination against
minorities and residents of the City of New York.




Competitive Class

According to the Sources of the Law Governing Civil Service the competitive
class CSL § 44 consists of all offices and employments in the classified service
that are not in the exempt, non-competitive or labor class. Paositions in the
competitive class are not listed in the rules or regulations. No action is required to
place a position in the competitive class. Every position in the classified service is
automatically in the competitive class unless and until it is specifically classified
in another jurisdictional class. ®

Reclassification

Permanent incumbents of positions that have been reclassified from the
competitive to the non-competitive jurisdictional class are immediately accorded
the same protection afforded to tenured non-competitive employees.

Employees so affected are entitled to the disciplinary protections of Section 75,
and to exercise the same vertical bumping and retreat rights they would have
been entitled to had their positions remained in the competitive class.

Local 1549 has filed 3 NYPD Article 78 Supreme Court proceedings to make
certain there is compliance with Civil Service Law Sect 75 rights of its members
by the NYPD. One case was settled with the member returned to work at NYPD.
Itis essesntial the L. 1549 employees not be reclassified to lose their Civil Service
Rights.

“Bumping” and “Retreating”

CSR § 80.7, [5.5(a)], [5.5(a)(1]) and [5.5(a)(3)] states that Competitive class
employees may often have an opportunity to displace other less senior
employees in the layoff unit through either bumping or retreat. Exactly what may
occur in the case of bumping varies with each situation, but generally, the
employee will displace the least senior employee, provided he/she has greater
retention standing, in the next existing lower occupied title in direct line of
promotion. Non-competitive and labor class employees do not bump since there
are no_direct promotion lines in these classes. L. 1549 members must keep
these civil service rights. *




Summary of Objections

1.

The NYS Constitution, Article V, Section 6, provides that: “Appointment
and promotions in the civil service of the State and all of the civil divisions
thereof, including cities and villages, shall be made according to merit and fitness
to be ascertained, as far as practicable, by examination which, as far as
practicable, shall be competitive...” ! Local 1549 feels the Competitive class
is_appropriate for the- Supervising Police Communications Technicians,
(SPCT) and Police Communications Technicians, (PCT) within the New
York Police Department and the Call Center Representatives, (CCR)
Department of Information Technology and Telecommunications (DolTT).

We feel that DCAS proposals to come into compliance with Section
65(5)(b) of the New York State Civil Service Law by violating other
Sections of the law namely, the Classification and Consolidation Sections
of the Civil Service Law as it launches its Provisional Reduction Plan.

New SPCT, PCT and CCR will not obtain tenure under Section 75 of the
Civil Service Law this will establish two classes of employees within these
critical Public Safety Communication Centers. The effect of this personnel
dichotomy on the chain of command and efficiency are unknown but the
local's position is that there exists a significant likelihood it will be
negative. Once the stress of this important and under appreciated work is
factored-in we do not believe this proposal is good for public policy. It
might indeed have ramification of a very serious nature that could border
on national security responsiveness. Both services combined to handle
about 22 million calls a year.

Local 1549 opposes the reclassification of the PCTs and SPCTs and 311
DOITT titles into the non-competitive class, for the appointing officer still
has the power of selection, but the appointee must meet such educational,
experience and other qualification requirements as may be fixed by the
Department of Civil Service. Generally, no written or oral tests are
required for non-competitive class appointments.* Local 1549 states that
this reclassification would lead to discrimination against its minority New
York City members.




5.

It is Local 1549's that position the Non-Competitive class is not
appropriate for either the Supervising Police Communications
Technicians, (SPCT) and Police Communications Technicians, (PCT)
within the New York Police Department nor the Call Center
Representatives, (CCR) and within the Department of Information
Technology and Telecommunications (DolTT) because these Titles do not
met the criteria of CSL § 42 and CSR § 2.2. No analysis or justification
is made by DCAS as to these public safety positions and the
requirements of New York City and New York State Homeland
Security and terror response planning. DCAS ignores the heroic

response of Local 1548 NYPD members on Sept. 11, 2001

Notes:

'NYS Civil Service Commission, Summary of the NYS Civil Service Law, Sources of the

Law Governing Civil Service www.cs.ny.us/pio/summaryofcsi.htm,
page 1.

? Mayor's Office of Operations, Mayor's Management Report, NYPD and Citywide
Performance Reporting http://www.nyc.gov/html/ops/cpr/html/home/home.shtml.

¥ Mayor’s Office of Operations, Mayor's Management Report and Citywide Performance

Reporting 311, http://www.nyc.gov/html/ops/cpr/htmi/home/home.shtmi.

4NYS Civil Service Commission, Summary of the NYS Civil Service Law, Non
Competitive Class, www.cs.ny.us/pio/summaryofcsl.htm,
page 4.

®NYS Civil Service Commission, Summary of the NYS Civil Service Law, Competitive

Class. www.cs.ny.us/pio/summaryofcs|.htm,
page 5.

®NYS Civil Service Commission, Summary of the NYS Civil Service Law,
Reclassification. www.cs.ny.us/pio/summaryofcst.htm,

"NYS Civil Service Commission, Summary of the NYS Civil Service Law, Bumping and

Retreating. www.cs.ny.us/pio/summaryofcst.htm,




ADMINISTRATIVE SERVICES
APPLICATIONS CENTER

18 WASHINGTON STREET 8
NEW YORK, NY 10004 APPLICATION FORM 1

THE CITY OF NEW YORK '
DEPARTMENT OF CITYWIDE REQUIRED FORMS

:::":.\hL R. BLOOMBERG NOTICE
MARTHA K HIRST O F
Commismoner EXAMINATION

PROMOTION TO SUPERVISING POLICE COMMUNICATIONS TECHNICIAN
Exam. No. 8503

WHEN TO APPLY: From: February 6,2008 APPLICATION FEE: $45.00
To: February 26,2008 Payable by mail by money order to D.C.A.S. (EXAMS) or
payable online by credit card, bank card, or debit card.

THE TEST DATE: The multiple-choice test is expected to be held on Saturday, June 7, 2008.

WHAT THE JOB INVOLVES: In the Police Department, under general supervision, with some latitude for the
exercise of independent judgement, action and initiative, Supervising Police Communications Technicians
supervisc and direct E-911 call-takers, radio dispatchers and personnel performing clerical, administrative and
other duties related to the provision of emergency service; perform difficult and responsible work in the
evaluation of priority designations; interact with the public, other agencies and Police Department personnel;
perform training as required; make roll call changes and monitor operations during tour changes; initiate alerts
or backlogs when supervising radio operations; evaluate subordinates and monitor their performance; and
perform related tasks.

Supervising Police Communications Technicians will be required to work various tours around the clock,
including Saturdays, Sundays and holidays, and will be required on occasion to work overtime tours depending
on the needs of the Department.

Some of the physical activities performed by Supervising Police Communications Technicians and
environmental conditions experienced are: periodically wearing a headset while monitoring call-takers and
dispatchers; typing information into the computer using a computer keyboard; giving instructions to a
continuous flow of call-takers and dispatchers under stress; listening carefuily to clearly understand emergency
information; making responsible judgements where timing is critical; speaking with the public, when required,
and making continuous telephone notifications to units within the Department and outside agencies.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.)

THE SALARY: The current minimum salary is $40,355 per annum. This rate is subject to change.

HOW TO APPLY: If you believe you are eligible to take this examination, there are two ways to apply for this
examination:
1. Online at the DCAS WEBSITE: If you wish to apply online, go to the Online Application
System (OASys) at www nyc.gov/examsforjobs and follow the onscreen application
instructions for electronically submitting your application and completing any required forms.
The following methods of payment are acceptable: major credit card, bank card associated
with a bank account, or prepaid debit card which you may purchase online or at various retail
outlets.
2. By mail: Refer to the "Required Form" section below for the form that you must fill out.
Return the completed form and the application fee to DCAS Applications Section, 1 Centre
Street, 14th floor, New York, NY 10007.

DCAS will not accept applications in person from candidates.

ELIGIBILITY TO TAKE EXAMINATION: Thisexamination is opento each employee of the Police Department
who on the date of the multiple choice test:

(n is permanently (not provisionally) employed in or appears on a Preferred List (see Note, below)
for the title of Police Communications Technician; and
2) is not otherwise ineligible.

(Note: A “‘Preferred List” is a civil service list which is only for certain former permanent incumbents of the
eligible title who have rehiring rights.)

If you do not know if you are eligible, check with your agency’s personnel office.

You may be given the test before we verify your eligibility. You are responsible for determining whether or not
you meet the eligibility requirements for this examination prior to submitting your application. If you are

ELICTBRES T O G R S PR TOT Fe ! R0t e TR A o Wil o e e A5G e bteted your

READ CAREFULLY AND SAVE FOR FUTURE REFERENCE
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Exam. No. 8503 - Page 2

probationary period in the eligible title as indicated in the above “Eligibility To Take Examination™ section, and
you must be permanently employed in the eligible title or your name must appear on a Preferred List for the
eligible title at the time of promotion. Additionally, you must have served permanently in the eligible title for
at least eighteen months.

REQUIRED FORM:

Application for Examination: Make sure that you follow all instructions included with your application form,
including payment of fee. Save a copy of the instructions for future reference.

THE TEST: You will be given a multiple-choice test. You must achieve a score of at least 70% to pass this test.
Your score on this test will determine 85% of your final score. Your seniority will determine the remaining 15%.
You must pass the multiple-choice test to have your seniority credited. Your seniority score will be 70 plus V2
point for each three months of completed, permanent, continuous service with an agency under the jurisdiction
of the Commissioner, Department of Citywide Administrative Services in competitive class titles. Your service
will be credited through the date of the test, up to a maximum of 15 years. Time served prior to a break in
service of more than one year will not be credited.

The multiple-choice test may include questions on: routine administrative paperwork; functioning, operation
and inspection of equipment; interactions with other supervisors, other City agencies and other departments;
policies and procedures contained in the E-911 Call-takers Guide and the Radio Dispatchers Guide; evaluation,
counseling and discipline of personnel; supervising and instructing subordinates and responding to unforseen
emergencies which occur during a tour of duty; standards of proper employee ethical conduct, including the
provisions of Mayor’s Executive Order No. 16 of 1978, as amended; and other related areas.

ADMISSION CARD: You should receive an Admission Card in the mail about 10 days before the date of the test.
If you do not receive an Admission Card at least 4 days before the test date, you must go to the Examining
Service Section, 1 Centre Street, 14th floor, Manhattan, to obtain a duplicate card.

THE TEST RESULTS: [fyou pass the multiple-choice test and are marked eligible, your name will be placed in
final score order on an eligible list and you will be given a list number. You will be notified by mail of your test
results. [f you meet all requirements and conditions, you will be considered for promotion when your name is
reached on the eligible list.

ADDITIONAL INFORMATION:

Selective Certification for Spanish; If you possess the ability to speak Spanish, you may be considered for
promotion to positions requiring this ability through a process called Selective Certification. If you pass a
qualifying test, you may be given preferred consideration for positions requiring this ability. Follow the
instructions given to you in the multiple-choice test booklet on the day of the test to indicate your interest in
such Selective Certification.

SPECIAL ARRANGEMENTS:

Late Filing: Consult your agency's personnel office to determine the procedure for filing a late application if
you meet one or more of the following conditions:

€)) you are absent from work for at least one-half of the application period and cannot apply for
reasons such as vacation, sick leave or military duty; or

(2) you become eligible after the above application period but on or before the date of the
multiple-choice test.

Special Test Accommodations: [f you plan to request special testing accommodations due to disability or
an alternate test date due to your religious belief, and you are applying:

$)) online, follow the onscreen instructions; or
2) by mail, follow the instructions included with the "Application for Examination.”

Make-up Test: You may apply for a make-up test if you cannot take the test on the regular test date for any
of the following reasons:

(1) compulsory attendance before a public body:
2) on-the-job injury or illness caused by municipal employment;
(3) absence for one week following the death of a spouse, domestic partner, parent, sibling, child
or child of a domestic partner;
) absence due to ordered military duty; or
(5) a clear error for which the Department of Citywide Administrative Services or the examining
agency is responsible.
To request a make-up test, contact the Examining Service Section, 1 Centre Street, 14th floor, New York, NY
10007, in person or by certified mail as soon as possible and provide documentation of the special
circumstances.

The General Examination Regulations of the Department of Citywide Administrative Services apply to this examination and are part of this
Notice of Examination. They are posted and copies are avaitable in the Applications Center of the Division of Citywide Personnel Services,
18 Washington Street, NY, NY.
The City of New York is an Equal Opportunity Employer.
Title Code No. 71013; Police Communications Technician Occupational Group

For information about other exams, and your exam or list status, call 212-669-1357.
Internet: nyc.gov/dcas

s ——
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THE CITY OF NEW YORK

DEPARTMENT OF CITYWIDE REQUIRED F ORMS
ADMINISTRATIVE SERVICES

APPLICATIONS CENTER

18 WASHINGTON STREET LPPLICATION FORM

NEW YORK, NY 10004

MICHAEL R. BLOOMBERG NOTICE FOIE'EC%NS }IT:{DUCA‘I‘ION
OF (TF APPLICABLE,

EDUCATION AND EXF NCE
TEST PAPER ERIE

POLICE COMMUNICATIONS TECHNICIAN
Exam. N 0. 6036

H APPLICATION FEE $30 00; -
September.26, 2006 s Payable anIy by thoney order to D CA S (EXAMS)

TI{E TEST DATE The mé__ tiple e test is expect dto be held on Sat urda /y Deceimber. 9; 2006

WHAT THE JOB INYOLVES: Police Communications Technicians, working under direct supervision in the Police

Department Communications Section, serve as 911 emergency call-takers; obtain necessary information from
callers in order to initiate emergency assistance; serve as radio dispatchers of police resources; perform clerical,
administrative and other duties related to the provision of emergency service; and perform related work.

You will be required to work various tours around the clock, including Saturdays, Sundays and holidays, and
you will be required on occasion to work overtime tours depending on the needs of the Department.

Some of the physical activities performed by Police Communications Technicians and environmental conditions
experienced are: sitting for extended periods oftime with headset on while monitoring a computer screen; typing
information into the computer using a computer keyboard; coordinating eye/hand movements while handling
emergency calls for the efficient use of console and computer; speaking calmly and clearly in order to elicit
information and giving instructions to a continuous flow of callers under stress; listening carefully to clearly
understand emergency information; making responsible judgments where timing is critical; and sitting within
hearing distance of other call-takers working under similar conditions.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.)

THE SALARY: The current minimum salary is $27,637 per annum. This rate is subject to change.

HOW TO APPLY: If you believe that you meet the requirements in the "How to Qualify" section, refer to the

"Required Forms" section below for the forms that you must fill out. Return all completed forms and the
application fee to DCAS Applications Section, 1 Centre Street, 14th floor, New York, NY 10007 by mail enly.
DCAS will not accept applications in person from candidates.

HOW. TO QUALIFY:

Education and Experience Requirements: By the last day of the Application Period you must have a
four-year high school diploma or its educational equivalent; plus

One year of satisfactory full-time experience performing clerical, typing, or secretarial work; or

One year of satisfactory full-time experience dealing with the public, including the obtaining of
information from persons; or

The successful completion of 30 semester college credits from an accredited college or university; or
Two years of active U.S. military duty with honorable discharge; or

A satisfactory combination of education and/or experience that is equivalent to 1, 2, 3, or 4 above.
However, all candidates must have a four-year high school diploma or its educational equivalent.

bW e

You may be given the test before we review your qualifications. You are responsible for determining whether
or not you meet the qualification requirements for this examination prior to submitting your application. Ifyou
are marked “Not Qualified,” your application fee will not be refunded and you will not receive a score.

Medical and Psychological Requirements: Medical and psychological guidelines have been established for
the position of Police Communications Technician, Candidates will be examined to determine whether they can
perform the essential functions of the position of Police Communications Technician. Where appropriate, a
reasonable accommodation will be provided for a person with a disability to enable him or her to take the
_medical and/or psychological examination, and/or perform the essential functions of the job.

Drug Screening Requirement: You must pass a drug screening in order to be appointed.

' READ CAREFULLY AND SAVE FOR FUTURE REFERENCE -
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Testimony by Robert Croghan before
the New York State Civil Service Commission
June 10, 2008.

I am the Chairperson of the Organization of Staff Analysts. The
Organization of Staff Analysts is a union founded in 1970, by
career civil servants working as Personnel Examiners for the City
of New York. Our founding documents express a strong belief in
the value of the civil service and we seek to re-affirm that belief
again, here, today.

The Department of Citywide Administrative Services “Plan” for
2008 and beyond, seeks to reduce the numbers of provisional
employees serving in New York City. It does so by listing a
number of proposed changes.

One change, allocating enough staff and resources to give the
competitive exams required by law, 1s a good change. Most of the
rest of the changes suggested are simply ways for DCAS to avoid
doing its job.

For example, under the heading of reclassifying jobs, the “Plan”
will deny competitive status to hundreds of jobs. Far from
supporting an influence free, competitive civil service, the
reclassification scheme simply makes legal that which was
previously illegal.



They also wish to discard their role as examiner for Transit Authority and
the Triborough Bridge and Tunnel Authority. Discarding the TA and the
TBTA as customers will not replace a single sitting provisional employee.
Still it will improve the numbers for DCAS. It is a statistical solution of no
real value and would only add increased complexity and inefficiency.

Staff Analysts now work in both the City employ and the Transit Authority,
and only one test is needed. If the “Plan” goes through, both the TA and
DCAS will become responsible for their own Staff Analyst exam. In a
hundred and more such cases, the DCAS plan to discard the TA and the
TBTA is wasteful of resources and deceitful in intent.

The Consolidation of Titles part of the plan substitutes managerial
discretion for testing in eighty five titles. As envisioned by the plan, in
eighty five titles series, employees will lose their right to be tested for
advancement.

The Broad banding of titles suggested may be valid in some instances. In
others the obvious goal is to replace testing with discretionary
appointments.

It is in the area of reclassifying competitive titles to non competitive or
exempt jobs that the Plan becomes a blatant demand for more patronage
jobs.

The Plan is not exactly radical. Many sections seem to stem from current
illegal practices that DCAS would now like to call legal.



For example, the Staff Analyst Trainee position was created one generation
ago. The first exam given created a list that was never used. Meanwhile
small numbers of provisional Staff Analyst Trainees continued in service
for about twenty years. Recently the small number of provisional Staff
Analyst Trainees began to grow and the union demanded an exam.

The exam was given but the new “Plan” calls for this to be the last exam.
Henceforward the City wants to legally retain their previously illegal
practice of appointing Trainees by referral and not by exam.

The Staff Analyst Trainee title is the lowest paid of the Analyst jobs. The
highest is the Administrative Staff Analyst. There are currently 1585
Administrative Staff Analysts serving provisionally. Under the plan a new
force of Strategic Analysts will come into existence with 1000 jobs, non
competitive. Also, the Plan argues for 200 Executive Program Specialists
and 1500 Strategic Initiative Specialists and all of their jobs would be
exempt.

All 2700 of these new jobs would be hired by referral.

So, then, entry level jobs (Staff Analyst Trainee ) would be hired by referral
and the highest paid jobs (Strategic Analyst et al.) would be awarded by
referral.

The two thousand competitive class Staff Analysts and Associate Staff
Analysts would be the lean meat in the middle of the “non-compet”
sandwich, bracketed on both sides by patronage employees, friends of the
Commissioner or the Mayor himself.

_3.



The Plan is a very poor response to the Long Beach decision. It is worse
than poor, it is an insincere attempt to avoid any real reduction in illegal
discretionary employees by simply increasing the number of legal
discretionary employees.

Why was there no mention of Citywide lists for promotional exams?
Thousands of provisionals would have been replaced over the last few
years if Citywide lists had been certified by DCAS. Instead, hundreds of
candidates of other Agencies wait for years for their appointment while the
Agency down the block appoints hundreds of provisionals since there is no
list for “their” Agency !

Citywide promotion lists would reduce the number of provisional
employees promptly and dramatically. DCAS could establish such lists at
its own discretion right now. The Plan makes no mention of Citywide
Promotion lists because neither the Mayor nor his DCAS Commissioner
wish to limit the number of provisional employees serving.

The Plan can speak of Strategic Analysts and Strategic Specialists and a ton
of other folderol but when the Plan refuses the obvious remedy of Citywide
promotional lists, the Plan itself is nonsense, dishonest and an assault on
the competitive civil service.



Members of Local 1457 are routinely assaulted by youth in
Detention and/or brought up on child abuse allegations after being
attacked. The Agency (DJJ) then imposes a thirty-day pre-hearing
suspension. Provisionals with less than 2 years of service are
almost never presented with charges but instead, are threatened with
termination. On the other hand, permanent employees under the
same conditions, who exercise their Section 75 Rights are usually

vindicated through the disciplinary process.

In 1998, our 4 titles: Juvenile Counselor, Senior Counselor,
Principle Counselor, and Head Counselor were broad-branded and
reduced to 2 titles; Juvenile Counselor, and Associate Juvenile
Counselor thus removing the career ladder to Principle Counselor
and Head Counselor. Currently, over 95 percent of my members are
permanent in the remaining 2 titles. The local prides itself by

requesting civil service examinations and then preparing our

///J'



members to embark in a career as a civil servant. This proposal

erodes the civil service merit and fitness system by empowering
management who will promote workers without competitive testing. In
comparison to competitive class workers, non-competitive have
weaker due process, leave and layoff rights. Therefore, we

strongly object to DCAS’s proposal to move our two

remaining titles to non-competitive class. Once again, thank you

for the opportunity to give testimony.
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Good morning, my name is Arthur Cheliotes, President of New York Administrative Employees Local
1180 of the Communications Workers of America, AFLCIO representing over nearly 10,000 workers
of which approximately 9,000 are civil servants working for the City of New York and it's affiliated
public employers.

My testimony today is based on my experience of 36 years as a career civil servant having been
appointed from an open competitive civil service list on February 22, 1972. My career has been
tempered by battles with the City of New York to adhere to the Civil Service Law. My union work
began when | was elected steward in 1973 and then full time staff representative of Local 1180 in
1975 and since 1979 in my current position as a full time President of the Local. | have taken and
passed promotional examinations in the course of my career and am currently awaiting the
establishment of the Administrative Manager’s List for the competitive promotional examination | took
last June.

The members of Local 1180 together with their fellow civil servants have seen many Mayors and
Commissioners come and go. We remain like the New York City municipal building itself prepared to
implement the policies of the peoples elected leaders according to the law. We serve our fellow
citizens in the public service and maintain their trust because they understand we have been found
qualified to hold our positions through an objective competitive process. We understand that without
government there can be no commerce, industry or a civil society. Our public service stands as the
foundation upon which our society is built upon. This concept of our role in the public service has
been at the core of the mission of this Local as we represent public servants in the workplace. It
informs my opinions and observations regarding the DCAS Plan that | wish to share with you.

First, Some New York City managers have a management style that is described by one member of
the Local as ‘The Tyranny of the Bean Counters’. These managers know the cost of everything and
the value of nothing. They look upon their workforce as an expense item in their budget rather than
an asset that provides services to the public. They fail to recognize that the workforce is an asset that
requires investment, development, maintenance and upgrades. In my June 1, 2008, letter to the Hon.
Nancy G. Groenwegen, President of the N.Y.S. Civil Service Commission that is attached to this
testimony | wrote the following:

“The DCAS plan lacks a well thought out human resource policy that invests in
the New York City workforce, acknowledges their skilis and talents, and offers a clear
career path based upon merit and fitness. Over the last 30 years, this union has
witnessed policies and actions of City Agencies that often place barriers in the path of
career civil servants, many of whom are minorities and women. For example, it is a
common practice to hire career civil servants at the minimum rate of pay upon
appointed from a civil service list. It is also the City’s practice to suppress the
managerial minimum hiring rate below the wage rate for subordinate titles. However,
provisional appointments for new employees hired from outside civil service career
paths are given higher rates of pay than those offered career employees.



Agencies protect individuals without permanent status by shuffling them from one
provisional title to another when a civil service list for their position would force their
removal. They continue to work at the same job doing the same work though the
position was conveniently reclassified with DCAS’s approval, thus avoiding the
appointment from the list of a qualified person on the list.

The recent settlement of a lawsuit filed by the NAACP on behalf of minorities

working in the Department of Parks is indicative of a citywide problem of hiring

individuals outside the civil service career path into high-level positions. It was

established that the Agency eliminated the career opportunities of career civil servants

who were predominately minorities and women.”
Second, the City of New York has been a serial abuser of the Civil Service Law by neglecting its duty
to enforce the Law. Since the fiscal crisis of the mid-70's it has engaged in the long term erosion of
the Civil Service Law by not providing the resources and staff necessary to establish pools of
qualified competitively tested candidates for the public service in its jurisdiction.
We believe that holding regular examinations to have qualified candidates ready to fill vacancies is as
much a fundamental duty of government as holding elections for public officials. It is unthinkable that
the people of our state would be denied constitutionally mandated regular elections where candidates
compete for their votes. Why then is it permissible, to deny the people of our state constitutionally
mandated competitive examination process to appoint qualified individuals to serve the public. Both
are required by the New York State Constitution and are necessary for good government and the
preservation of the public trust.

The greatest number of Local 1180 members hold appointments in the Principal Administrative
Associate title. It has the dubious distinction of having the most provisional appointments in the City.
As | explained in my letter dated June 1:

“Anyone who has experience with the civil service appointment process understands
that the DCAS plan fails to remedy the decades old problem of a high number of
provisional appointments in the Principal Administrative Associate (PAA) title. In the
DCAS plan, the PAA title is at the top of the list with over 2,000 provisional
appointments. The cause of the problem is clear; it is DCAS’s refusal to create
citywide lists to provide tested and qualified candidates to agencies that have
exhausted their promotional lists. By not using citywide lists for this and all citywide
titles the DCAS plan will not eliminate provisional appointments in agencies with few
eligible candidates to take and pass a promotional exam. Furthermore, the failure to use
citywide lists for the Principal Administrative Associate title promotes concentrations of
minorities in specific agencies.

In addition, in footnote # 4 the DCAS plan refers to the City’s policy of giving
examinations for public safety titles a priority over other examinations. The result of this
policy is that there are regular promotional opportunities and clear career paths based
upon examinations that measure merit and fitness for these public safety titles. Public
safety examinations have a priority even though the Principal Administrative Associate
title has over 2,000 provisional appointments. The individuals in the Principal
Administrative Associate title are predominantly women and minorities who have been




relegated to second class status and denied the same access to regular examinations
offered candidates in public safety titles which have higher concentrations of whites and
males and far fewer, if any, provisional appointments.”

We believe strongly that all city workers should be offered the opportunity to pursue their careers
through a functioning merit system. Again, in my letter | explain:

“Two decades ago, this Union filed a lawsuit that eventually resulted in the
greatest number of women and minorities in the City’s history achieving managerial
status through a competitive civil service examination. These minorities and women
had taken both a qualifying managerial examination and a competitive examination to
be appointed to the title of Administrative Manager (AM). This Union had to go to court
to force the City to obey the law. The City had to remove provisional appointments,
many of whom were white males and some of whom were processed through the
basement of City Hall through Koch's “Talent Bank.” The Koch “Talent Bank”
purportedly was designed as an affirmative action program but was actually a patronage
operation. :

The New York State Commission on Government Integrity headed by John D.
Feerick, then Dean of the Fordham Law School, confirmed that violations of the Civil
Service Law contributed to the corruption scandals of the Koch administration. In its
report issued August of 1989 entitied ‘Playing Ball’ with City Hall: A Case Study of
Political Patronage in New York City the Commission found that mid and high level
patronage appointments such as Administrative Manager in the Department of
Transportation led to corruption. It allowed these appointees to undermine the bidding
process, violate the public trust and engage in other illegal activities that cost the City
millions of dollars and resulted in the felony convictions of many individuals and suicide
of an elected official. Despite the corruption caused by these appointees the Koch
administration resisted its constitutional obligation to appoint candidates from the
Administrative Manager civil service list who had followed the rules. These candidates
earned the right to be appointed to the positions held by the provisional appointees so
they could demonstrate through a practical examination known as a one-year
probationary period that they could do the job based on what they knew, not who they
knew. The commission report stated:

“The New York City civil service system is in a state of crisis...the Civil
Service Law is now widely regarded as something it is desirable to bypass or
avoid, where possible.”

Nearly 20 years after this Feerick Commissions report was issued, DCAS in large
part proposes the legalization of the patronage mill run out of the basement of City Hall.
Rather than develop a comprehensive personnel management and civil service system
that can through the merit system develop qualified candidates to provide service to the
public. The DCAS plan further emasculates any measure of enforcement that requires
City agencies to follow the law. The conditions documented by the commission have
only grown worse, the DCAS plan of creating thousands of non-competitive and exempt



positions will simply serve as tinder that will ignite the next patronage scandal.
Appointing city workers through competitive examinations that measure merit and
fitness continues to be necessary today, as it was in 1894 when the New York State
Constitution established the merit and fitness mandate and again during the Koch
administration in the 1980’'s. Anyone committed to the integrity of the public service
understands that the constitutional mandate is grounded in an enduring wisdom. The
Feerick Commission report concluded with the following:

“Clearly, more is needed than just effective enforcement of current law;
more is needed than even a dedicated audit by the State Civil Service
Commission could provide. One High-level employee described what is needed
as a “Moreland Act Commission focusing solely on civil service/personnel
issues.”

Those words ring truer today than they did nearly twenty years ago and we
strongly suggest they be considered very seriously.”



LOCAL 1180

6 HARRISON STREET ‘A NEW YORK, N.Y. 10013-2898 (3 (212) 226-6565 FAX: (212) 966-6831

ARTHUR CHELIOTES
President

June 1, 2008

BY OVERNIGHT DELIVERY

Hon. Nancy G. Groenwegen, President
N.Y.S. Civil Service Commission
N.Y.S. Department of Civil Service
Alfred E. Smith Office Building
Albany, New York 12239

RE: Submission of DCAS Pursuant to CSL '65(5)
Dear President Groenwegen:

I am writing as President of CWA Local 1180 (“Local 1180”), the Union that represents
City employees in titles found on the attached list. The union submits these objections and
questions to the CSL Plan proposed by the New York City Department of Citywide
Administrative Services (“DCAS”) pursuant to New York Civil Service Law ' 65(5) (the
“DCAS Plan”). ‘

The Section 65 amendments effective January 29, 2008 were intended to promote the
constitutional and statutory requirement that appointments and promotions be made according to
merit and fitness to be ascertained, as far as practicable, by examination. The amendments were
intended to decrease the number of provisional employees and increase the number of
appointments by merit and fitness. The amendments required DCAS to submit to the
Commission a Plan that would effectuate the purposes of the Statute.

DCAS submitted its Plan on March 28, 2008. However, the Plan did not substantially
increase the number of tests. Instead the DCAS Plan seeks to bypass and avoid testing. Rather
than significantly increasing the number of tests, it eliminates competitive examinations through
reclassification to non-competitive and exempt titles for over 20,000 City employees.

We show below, there is no factual or legal reason to reclassify these job titles.
Reclassification as the substantial approach defeats merit and fitness testing and denies City
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CSL ' 42(1) (“Section 42”) states that a title requires no test, if it is classified as “non-
competitive” rather than “competitive”. However, such a designation is the exception and not
the rule. It may be made only if testing is not practicable to ascertain merit and fitness. This is a
very high standard and such use should be rare. See Berkowitz, 133 Misc. 2d, at 325-26, 507
N.Y.S.2d, at 119 (annulling non-competitive classification). Levitt v. Civil Serv. Comm=n of
State of New York, 150 A.D.2d 983, 985, 54.1 N.Y.S.2d 662,664 (3d Dep=t 1989).

The Amendments to CSL Section 65

After the Court of Appeals decision in City of Long Beach, 8 N.Y.3 470, 835 N.Y.S.2d
538 (2007), the State Legislature, addressed its concern over the use of provisional appointments.
CSL Section 65 was amended reaffirm the constitutional mandate of making appointments and
promotions according to merit and fitness which is to be ascertained by examination
competitively, as far as practicable. DCAS was required to submit a Plan to reduce the number
of provisional appointments. The Amendment contemplated an increased number of scheduled
examinations, additional eligible lists and consolidation of titles through reclassification.

The Constitutional infirmity of the DCAS Plan is that it emphasizes as its primary
remedy to reduce provisional employment, the reclassification of positions from the competitive
to non-competitive and exempt classes. Under the DCAS Plan, competitive examinations would
not be required where currently they are given citywide. As we understand the DCAS proposal,
294 competitive titles encompassing over 22,000 employees (15 percent of all competitive-class
employees)would be reclassified.

While reclassifying competitive tiles en masse, the DCAS plan proposes only to increase
minimally the number of examinations. Under the DCAS Plan there would only be 20 more
examinations per year over the five year duration of the Plan (Section 2.1.0). Accordingly,
DCAS proposes to cure the problem not by constitutionally mandated testing, but by reducing
the number of titles for which there will be tests.

The DCAS plan lacks a well thought out human resource policy that invests in the New
York City workforce, acknowledges their skills and talents, and offers a clear career path based
upon merit and fitness. Over the last 30 years, this union has witnessed policies and actions of
City Agencies that often place barriers in the path of career civil servants, many of whom are
minorities and women. For example, it is a common practice to hire career civil servants at the
minimum rate of pay when they are appointed from a civil service list. It is also the City’s
practice to suppress the managerial minimum hiring rate below the wage rate for subordinate
titles. However, provisional appointments for new employees hired from outside civil service
career paths are given higher rates of pay than those offered career employees.
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Agencies protect individuals without permanent status by shuffling them from one
provisional title to another when a civil service list for their position would force their removal.
They continue to work at the same job doing the same work though the position was
conveniently reclassified with DCAS’s approval, thus avoiding the appointment from the list of a
qualified person on the list.

The recent settlement of a lawsuit filed by the NAACP on behalf of minorities working in
the Department of Parks is indicative of a citywide problem of hiring individuals outside the civil
service career path into high-level positions. It was established that the Agency eliminated the
career opportunities of career civil servants who were predominately minorities and women.

Two decades ago, this Union filed a lawsuit that eventually resulted in the greatest
number of women and minorities in the City’s history achieving managerial status through a
competitive civil service examination. These minorities and women had taken both a qualifying
managerial examination and a competitive examination to be appointed to the title of
Administrative Manager (AM). This Union had to go to court to force the City to obey the law.
The City had to remove provisional appointments, many of whom were white males and some of
whom were processed through the basement of City Hall through Koch’s “Talent Bank.” The
Koch “Talent Bank” purportedly was designed as an affirmative action program but was actually
a patronage operation.

The New York State Commission on Government Integrity headed by John D. Feerick,
then Dean of the Fordham Law School, confirmed that violations of the Civil Service Law
contributed to the corruption scandals of the Koch administration. In its report issued August of
1989 entitled ‘Playing Ball’ with City Hall: A Case Study of Political Patronage in New
York City the Commission found that mid and high level patronage appointments such as
Administrative Manager in the Department of Transportation led to corruption. It allowed these
appointees to undermine the bidding process, violate the public trust and engage in other illegal
activities that cost the City millions of dollars and resulted in the felony convictions of many
individuals and suicide of an elected official. Despite the corruption caused by these appointees
the Koch administration resisted its constitutional obligation to appoint candidates from the
Administrative Manager civil service list who had followed the rules. These candidates earned
the right to be appointed to the positions held by the provisional appointees so they could
demonstrate through a practical examination known as a one-year probationary period that they
could do the job based on what they knew, not who they knew. The commission report stated:

“The New York City civil service system is in a state of crisis...the Civil Service Law
\is now widely regarded as something it is desirable to bypass or avoid, where possible.”
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Nearly 20 years after this Feerick Commissions report was issued, DCAS in large part
proposes the legalization of the patronage mill run out of the basement of City Hall. Rather than
develop a comprehensive personnel management and civil service system that can through the
merit system develop qualified candidates to provide service to the public. The DCAS plan
further emasculates any measure of enforcement that requires City agencies to follow the law.
The conditions documented by the commission have only grown worse, the DCAS plan of
creating thousands of non-competitive and exempt positions will simply serve as tinder that will
ignite the next patronage scandal. Appointing city workers through competitive examinations
that measure merit and fitness continues to be necessary today, as it was in 1894 when the New
York State Constitution established the merit and fitness mandate and again during the Koch
administration in the 1980°s. Anyone committed to the integrity of the public service understands
that the constitutional mandate is grounded in an enduring wisdom. The Feerick Commission
report concluded with the following:

“Clearly, more is needed than just effective enforcement of current law; more is
needed than even a dedicated audit by the State Civil Service Commission could provide.
One High-level employee described what is needed as a “Moreland Act Commission
focusing solely on civil service/personnel issues.”

Those words ring truer today than they did nearly twenty years ago and we strongly
suggest they be considered very seriously.

With respect to the specifics of the DCAS plan, we wish to address the relevant sections
with the following comments and observations:

Section 2.1.0 Examination Administration

Anyone who has experience with the civil service appointment process understands that
the DCAS plan fails to remedy the decades old problem of a high number of provisional
appointments in the Principal Administrative Associate (PAA) title. In the DCAS plan, the PAA
title is at the top of the list with over 2,000 provisional appointments. The cause of the problem is
clear; it is DCAS’s refusal to create citywide lists to provide tested and qualified candidates to
agencies that have exhausted their promotional lists. By not using citywide lists for this and all
citywide titles the DCAS plan will not eliminate provisional appointments in agencies with few
eligible candidates to take and pass a promotional exam. Furthermore, the failure to use citywide
lists for the Principal Administrative Associate title promotes concentrations of minorities in
specific agencies.
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In addition, in footnote # 4 the DCAS plan refers to the City’s policy of giving
examinations for public safety titles a priority over other examinations. The result of this policy
is that there are regular promotional opportunities and clear career paths based upon
examinations that measure merit and fitness for these public safety titles. Public safety
examinations have a priority even though the Principal Administrative Associate title has over
2,000 provisional appointments. The individuals in the Principal Administrative Associate title
are predominantly women and minorities who have been relegated to second class status and
denied the same access to regular examinations offered candidates in public safety titles which
have higher concentrations of whites and males and far fewer, if any, provisional appointments.

2.3.0 Reclassification Actions out of the Competitive Class

In this section DCAS proposes the reclassification of Associate Call Center
Representative (ACCR) and Principal Police Communications Technician (PPCT) titles from
competitive to non-competitive status. This portion of the DCAS Plan and the entire plan are
arbitrary, capricious and unconstitutional and violates CSL Section 42 and the intent of Section
65(5). It is not impracticable to hire these titles by competitive examination. In fact, as set forth
below, a competitive examination has been administered for one of these titles. These titles are
not confidential, do not require the exercise of authority or discretion at a high level, and do not
require expertise or personal qualities that cannot be measured by a competitive examination. No
specific credentials exist, as an alternative to testing, to demonstrate skills needed for these
positions.

The foregoing titles were created by city agencies using the job descriptions of former
Principal Administrative Associates who actually were doing this work. In an effort to
compensate these workers for the specialized skills and not violate the pattern of wage increases
established in contract negotiations reclassifications were instituted. There have been 2
examinations for the PPCT title that has been in existence for many years. The ACCR title was
established in 2004 and examinations for the entry-level title have been held. Consolidating the
PPCT and ACCR titles with their current pay scales back to the original title of PAA with
selective certification would reduce the number of provisional appointments and keep these titles
and functions in the competitive class.

Therefore, we believe that do reduce the number of provisionals it would be
constitutionally necessary to take the following actions:

1 - Associate Call Center Representative should be broadbanded and consolidated with

PAA with selective certification for the specialized skill.

2 - Principal Police Communications Technician should be broadbanded and consolidated
with PAA with selective certification for the specialized skill.
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2.3.3 Reclassifying Competitive Class Titles with Historically Few Incumbents into the Non-
Competitive Class

An examination in these titles was practicable in the past and we do not see any reason
why these positions cannot continue to be in the competitive class. As an alternative we believe
it would be appropriate to consolidate and broadband rather than reclassify to the non-
competitive and exempt class.

We propose that the following:

1 - Legal Secretarial Assistant should be consolidated and broadbanded with the PAA
title with selective certification for the specialized skill.

2 - Stenographic Specialist should be consolidated and broadbanded with the PAA title
with selective certification for the specialized skill.

2.3.5 Resolving Classification Status of Temporary Titles

Our Union represents the School Business Manager title. We propose that since these
duties are similar to those of an Administrative Manager this temporary title should be
consolidated and broadband into the Administrative Manager title.

Our Union represents the Principal Administrative Associate title. There are over 2,000
provisional appointments in this title it is our understanding that there are many more doing the
same work but serving in temporary titles. Many of these temporary titles are proposed for
reclassification to the non-competitive or exempt class. They are listed in appendix VIIL.

We have not had an opportunity to review the job specifications of these temporary titles
and request that they be sent to us. However, given the broad nature of the administrative duties
of the Principal Administrative Associate job specification and the history of the use of the title,
Principal Administrative Associates also perform many of the duties performed by individuals in
these temporary titles. For example,

‘serving as a secretary to or assistant to a manager or a high level executive’

This is a duty in the Principal Administrative Associate job specification. Temporary
positions such as: Administrative Assistant (Campaign Finance Board), Confidential Secretary,
Secretary (MA), Secretary to Counsel (HA) and many other similar positions appear to have this
duty as well. It appears that these temporary titles were used to avoid the appointment of career
civil servants as occurred in the Department of Parks lawsuit. Thus reclassifying them would be
a transparent attempt to avoidance of the constitutional mandate to retain these positions in the
competitive class. Therefore, we propose that these temporary titles be consolidated and
broadband into the Principal Administrative Associate title.
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This union has petitioned the Board of Collective Bargaining to represent the
Administrative Manager (AM) title and we anticipate it will make its decision regarding the
specific number of Administrative Managers we will be representing in the next few months.
There are over 900 provisional appointments in this title. In addition, there are many temporary
titles identified for reclassification to the non-competitive class listed in appendix VIII. We have
not had an opportunity to review all the job specifications of these temporary titles and request
that they be sent to us. However, the broad nature of the high-level duties of the Administrative
Manager job specification and the history of the use of the Administrative Manager title appears
to encompass many of the duties performed by individuals in these temporary titles. For
example, the Administrative Manager job specification states,

‘In the office of an agency head, deputy commissioner or other high-level
executive responsible for administrative, departmental, analytic or
management work, oversees difficult and responsible work in the capacity
of an executive assistant or principal assistant; may represent the executive
at meetings.’

Similarly, temporary positions such as Executive Assistant to the First Deputy City Clerk,
Special Assistant to the Executive Director (HA), Director of Administration (LD), Director of
Administration (Workers Comp. Benefits) (LD), Director of Building Management (DS),
Director of Management Information Services (DEP), Director of Materials Management (HA),
and other titles appear to perform Administrative Manager job duties as well. Again, it appears
that these temporary titles were used to avoid the appointment of career civil servants as
occurred in the Department of Parks lawsuit. Reclassifying them serves only to avoid the
constitutional mandate to keep these positions in the competitive class. Therefore, we propose
that these temporary titles be consolidated and broadband into the Administrative Manager title.

Finally, we ask that you provide us with answers to the following questions:
1. What is the process the State and City will be following?

2. For example. will the State and/or City conduct separate and/or joint investigations and
hearings on the DCAS Plan before its approval or rejection?

3. Will the State and/or City conduct separate and/or joint investigations and hearings on the
reclassifications of specific job titles?

4. Please provide us with copies of all documentation and information provided by DCAS
to the Commission with its Plan.
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5. Please provide us with the confirmations made by the Commission that the facts
submitted by DCAS are accurate, and advise us how the Commission has or will confirm
the accuracy of those fact, as set forth in the CSL amendment.

Conclusion
For all of the above reasons, Local 1180 respectfully urges that the Commission and DCAS

modify or reject the current DCAS Plan and provide us with answers to our questions

Respectfully,
Arthur Cheliotes

President

Copy:

Martha K. Hirst, Commissioner

Department of Citywide Administrative Services
Office of the Commissioner

One Centre Street, 17th Floor

New York, NY 10007
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LIST OF TITLES REPRESENTED UNDER OUR CONTRACT WITH THE CITY OF NEW YORK.

10122*, 10125*
11023*

10142*
10130%*, 08970*
22112

10236, 003820
10271

10248

71477

13611, 961210
961220,961230
40563
980130,980140
95948

000310, 83051
10171*

03903

09539, 30081
1022 A, B, C
11703, 960400
71488*
22113*

10124, 96021
96022, 96023
71014

10420*
10825*

71415

10217, 960710
960720, 960730
11704

71496

Administrative Assistant (including all approved specialties)
Administrative Assistant (EDP)

Administrative Assistant (Income Support)

Administrative Associate

Assistant Planning and Operations Officer (Civil Defense)

Assistant Coordinating Manager

Associate Call Center Representative * (Decision # 3-2004, 4/29/04)
Administrative Job Opportunity Specialist (Decision #4-2005, 7/28/05)
Chief of Resources Management (Civil Defense)

Computer Associate (Technical Support)

Contract Reviewer (OLS)

Coordinating Manager (Decision #3-2006, 5/15/06)
Coordinating Manager (Decision #9-2007, 6/7/07)
Health Care Program Planner Analyst

Hearing Administrative Services Coordinator (Parking Violations Bureau)
Hospital Payroll Accounts Manager

Legal Coordinator

Legal Secretarial Assistant (Levels I, III, IV)
Office Machine Associate

Operations Assistant (Civil Defense)

Planning and Operations Officer (Civil Defense)
Principal Administrative Associate

Principal Police Communications Technician
Principal Shorthand Reporter

Principal Telephone Operator

Security Officer (Civil Defense)
Stenographic Specialist

Supervisor of Office Machine Operations (Level T and IT)
Training Coordinator (Civil Defense)

*for present incumbents only
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INTRODUCTION: THE COMMISSION’S INVESTIGATION
AND HEARINGS

UNDER THE AUTHORITY granted by Governor Mario M. Cuomo’s Exec-
utive QOrder establishing the Commission on Government Integrity,! the
Commission conducted an investigation into certain personnel procedures
and practices of the City of New York and, on January 9 and 11 and April
4 and 5, 1989, held public hearings concerning that investigation. This
report contains the Commission’s findings from the investigaton and its
recommendations addressing certain shortcomings disclosed by the inves-
tigation.

The Commission’s investigation and hearings, and this report, present
a case study of the influence of political patronage on certain city personnel
procedures and practices, primarily during 1983-86. The report focuses
on the involvement of the Mayor’s Office? (and, in particular, the Mayor’s
Talent Bank) in personnel procedures and practices during that time
period and on two large mayoral agencies, the Department of Environmen-
tal Protection (““DEP”’) and the Department of Transportation (“DOT™).?

Patronage involves .the hiring and firing of public employees with
political considerations playing an important, if not necessarily dispositive, .
role in the decision. In its classic form it involves the hiring of individuals
referred or endorsed by political leaders, in return for their political
support. In a government characterized by patronage, public-sector jobs
are viewed as benefits controlled by those in power, who may distribute
them as they choose, and may use them to reward supporters, favor
friends, or punish opponents.
* Patronage is thus distinguished from the “merit system,” which dictates
a separauon of politics from public personnel administration, a set of

'Paragraph I of Executive Order No. 88.1 (April 21, 1987) directs the Commis-
_sion, tnter alia, to investigate the management and affairs of any potitical subdivi-
ston of the State in respect to the adequacy of laws, regulations, and procedures
relaung to maintaining ethical practices and standards in government, assuring
that public servants are duly accountable for the faithful discharge of the public
trust reposed in them, and preventing favoritism, conflicts of interest, undue
influence, and abuse of official position and to make recommendations for action
to strengthen or improve such laws, regulatons, or procedures.

“The Office of the Mayor, a separate agency with its own budget and staff, is
referred to throughout this report as the “Mayor’s Office.”

3A glossary of abbreviations is annexed to the original report as Attachment A
(not included here).
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objective criteria for public-sector jobs, and open competition for those
jobs, with hiring, promotion, and termination decisions based upon ability
and performance as measured against those objective criteria. In a merit
systern, public employees are seen as public servants, whose duty is to
deliver services to all citizens effectively and fairly, and whose allegiance
is to the general welfare instead of to a political group. Thus, public jobs
belong to the public and should be made available and fairly distributed
to all who meet non-political criteria.

Abolishing patronage is, therefore, strongly relevant to the quest for
ethical government. When political considerations affect, and are per-
ceived to affect, hiring-and other personnel decisions, government inevi-
tably suffers. Even if the number of personnel actions that are tainted by
politics is limited, a general sense of unfairness is engendered that can
erode public confidence in government integrity and harm the productiv-
ity, morale, and sense of professionalism of ethical, hard-working city
employees. Although the Commission-has not made and could not make
an exhaustive study of the entire New York City personnel system,
important lessons can be learned from the parts of that system the
Commission has examined. (See Section V, Recommendations, below.)

Some of the City’s affirmative action efforts are implicated by this
investigation, particularly those relating to the Mayor’s Talent Bank, but
affirmauve action is not the focus of this Commission. Although the
Commission concludes that the Talent Bank’s affirmative action efforts
were undermined in the 1983-86 period by efforts to benefit job candi-
dates with political pedigrees, this report should not be read as an
evaluation of the City’s affirmative action achievemnents in general.

In the course of the invesugation, Commission staff interviewed scores
of witnesses, reviewed thousands of pages of documents from city files and
elsewhere, and took private sworn tesimony from 49 individuals, includ-
ing many of the 20 witnesses who testified publicly.* Commission mem-
bers and staff also consulted with experts in public administration and
personnel policy.’

Sections I-III contain the Commission’s factual findings and Sections
IV and V are devoted to the Commission’s conclusions and recommenda-
tions for reform. After providing an overview of the role of the Mayor’s
Office in city personnel practices, Section ] examines the creation of the
Mayor’s Talent Bank and its operation in the period from 1983 to 1986,
other job-referral activities of the Mayor’s Office, the early 1986 destruc-
tion of certain Talent Bank records, and subsequent changes in the
operation of the Talent Bank. Sections II and III explore the Mayor’s

“A hst of witnesses who testified at the public hearings is annexed as Attachment
B (not included here).

sA list of the experts consuited by the Commission is annexed as Attachment C
(not included here).
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Office’s role in and effect on the personnel practices at DEP and DOT,
respectively.

An Appendxx, titled *“DeVincenzo’s Retirement,” contams the Com-
mission’s factual findings concerning certain events which followed the
Commission’s January 1989 public hearings and a recommendation con-
cerning pension forfeiture, a related subject of concern to the Commission.

SUMMARY OF FINDINGS AND RECOMMENDATIONS

This report describes certaun patronage practices which existed in the
period from 1983 through 1986 in the New York City personnel system.
During this period, employees of the Mayor’s Office played important
roles in referning candidates for a wide variety of city jobs to mayoral
agencies. This referral function was performed primarily by a unit of the
Mayor’s Office which came to be called the Mayor’s Talent Bank. Although
the Talent Bank was designed to broaden the pool of applicants for jobs
by accepting referrals from a variety of sources including political figures,
one of its major objectives was to promote the hiring of women and
minorities. Throughout the 198386 period, Joseph DeVincenzo, a special
assistant to the Mayor, exercised overall responsibility for the Talent Bank.
During this same period, however, DeVincenzo and members of his staff
also played a key oversight role in monitoring and approving agency
personnel actions. A

The consolidauon of job referral and personnel oversight authomy
played a central role in the patronage practices described in this report.
DeVincenzo’s personnel oversight powers served as a lever to induce DEP
and DOT o hire and extend favorable treatment to candidates referred by
the Mayor’s Office. And the primary concern of the Talent Bank during
this period was to place candidates with political pedxgrces, not to promote
the hiring of women and minorities.

As a result, the affirmative action objectives of the Talent Bank were
undercut. Moreover, typical consequences of patronage ensued: agency
effectiveness was impaired; employee morale was seriously eroded; and
employees became vulnerable to pressures 1o engage in improper conduct
and to fudge, if not break, established procedures for hiring and promot-
ing personnel.

The Commission’s recommendations flow directly from the weaknesses
of policy, management practices, and structure which this investigation
has revealed. They entail a restructuring of the New York City personnel
system to discourage patronage, including the transfer of day-to-day
supervisory authority over personnel matiers from the Mayor’s Office to
the Department of Personnel; an establishment of a separate Appointments
"Office to handle the small number of senior, policy-level positions for

/
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which political considerations are relevant; strict legal requirements for
providing widespread notice of employment opportunities; development
of equitable screening procedures 1o assure that jobs are open to all; and a
drastic reduction in the percentage of provisional employees.

1. THE ROLE OF THE MAYOR’S OFFICE IN NEW YORK
CITY AGENCY PERSONNEL MATTERS

A. The Mayoral Agency Work Force

The Commussion’s investigation explored the role of the Mavor’s Office
in personnel matters for mayoral agencies® throughout New York City. Of
necessity, that role is greatest with respect to discretionary employees,
that is, employees who are not hired from civil service lists as a result of
competitive examinations.”’

Data provided by the City indicate that the number and percentage of
discretionary employees in mayoral agencies have increased over the last .
decade.? In 1978, the total number of employees in mayoral agencies was
101,193. Of that total, 90,486 (89.4%) were competitive, permanent
employees, while 10,707 (10.6%) were discretionary employees. By 1986,
the number of mayoral agency employees increased to 137,257, of which
102,134 (74.4%) were competitive, permanent employees and 35,123
(25.6%) were discretionary employees. By 1988, discretionary employees
comprised 30.2% (44,869 out of 148,420) of the mayoral agency work
force.

In fact, between 1978 and 1988 the number of discretionary emplovees
increased fourfold while the total mayoral agency work force increased by
less than 50%.°

¢Mayoral agencies are defined as those under the direct jurisdiction of the Mayor
of the City of New York. "

*“‘Discretionary employees,” as reported by the New York City Department of
Personnel, include employees who hold - positions which are exempt from civil
service; temporary employees who are hired for specified periods of time to
perform specific tasks; civil service employees who are provisionally hired (in the
absence of 2 competitively ranked list); and non-competitive civil service employees
such as those in laborer positions for which a formal examination may not be
appropriate. New York Civil Service Law §§ 41-43, 64, 65.

*The statistics cited throughout this section are culled from the Annual Reports
of the New York City Department of Personne! to the New York State Department
of Civil Service and compiled at Attachment D (not included here).

*See Attachment D (not included here).
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B. The Authority of the Mayor’s Office over Agency Personnel
Matters

The Mayor’s Office, consisting of approximately 1,000 employees with
an annual budget of approximately $70 million,'® exercises wide-ranging
authority over personnel matters in mayoral agencies. The Department of
Personnel (“DOP”), a separate mayoral agency with over 500 employees
and a $30 million annual budget, also has responsibilities for agency
personnel matters, some of which it exercises in conjunction with the
Mayor’s Office.

1. PAR AND MPD AUTHORITY

Joseph DeVincenzo, a special assistant to the Mayor, exercised key
aspects of the authority of the Mayor’s Office over agency personnel
acuons throughout the period from 1983 10 1986, indeed until his resig-
nation in February 1989. De¢Vincenzo and his staff exercised this authority
principally through the review and approval process for Planned Action
Reports (“PARs’) and Managerial Position Descriptions (“MPDs”).

PARs are forms submitted by mayoral agencies on a monthly basis to
the Mayor’s Office for the purpose (insofar as is relevant to personnel
maiters) of obtaining approval o hire, promote, give a raise to, change the
title of, wransfer, or demote a city empioyee.'? Thus, in essence, mayoral
agencies submitted PARs in connection with all significant personnel
actions relating to their employees. As James Hein, DeVincenzo’s princi-
pal aide for PAR marters, testified: ““Just about anything that can happen
to a city émployee has to come through my desk.”?

-~ Although PARs were also submitted 1o DOP and the Office of Manage-
ment and Budget (“OMB’"), DeVincenzo’s office was the decisive force in
the PAR approval process.” As DeVincenzo testified, DOP’s and OMB’s
review of PARs was “based on a technical aspect of the process.”** Indeed,
when asked what DOP’s role was in the process, Hein testified that it had

10Jan. Tr. at 455-56. References in this format are to pages of the ranscript of
the Commission’s January 9 and 11, 1989 public hearings.

“Other entities with authority over agency personnel martters include the Office
of Management and Budget (“OMB™) and the Office of Municipal Labor Reladons
(*“OMLR").

2DeVincenzo at 44-45, 50; Hein at 11-12. References in this formar, i.e., with
the name of a witness and page number, are to pages of that witness’ private
hearing transcript. At the request of the New York County District Attorney, the
Commission is not making public any witness’ private hearing transcript at this
time. '

BHein at 3. »

1*Hein at 52-53; DeVincenzo at 51.

sDeVincenzo at 47.
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no real role.' Moreover, the Mayor’s Office was the final sign-off authority
on PARs,” communicating the outcome of the review process in-the form
of a letter commonly known throughout city personnel circles as the *‘Joe
D. letter.”

The receipt of a Joe D. letter was crucial to a range of personnel actions
subject to “pre-audit” review. These actons—which included all actions
affecung managerial employees (such as hires, promotions, or raises) and
certain other actions affecting non-managerial emplovees (such as hires,
promotions, or transfers after which the employee would be paid a salary
in excess of that prescribed by various guidelines)}—could not be effectu-
ated by agencies until after PARs were submitted and the requisite Joe D.
letter obtained.'®* Most personnel actions, however, were subject to “post-
audit” or after-the-fact review.' In other words, all personnel actions that
did not fall within the class of actions subject to “pre-audit™ review could
be implemented by agencies without first obtaining a Joe D. letter.
Agencies, however, were sull required 1o submit PARs relating to these
actions to DeVincenzo’s office for after-the-fact review and approval.

Each PAR, be it “pre-audit” or “post-audit,”” had to provide a written
justification for the particular personnel action it .described, and De-
Vincenzo’s office reviewed the sufficiency of the justification.?* An impor-
tant funcuon of the PAR review process was to set the salary of mayoral
agency employees.? :

'sHein at 53.

"DeVincenzo at 71, 73.

“Hein at 20, 42-46.

pDeVincenzo at 34.

»Fhis “pre-audit’” and “‘post-audit’” system was instituted in 1980 pursuant to
Mayoral Directive 80-1, which 'DeVincenzo helped write. (DeVincenzo at 75.)
This directive established a general policy of post-audit review of mayoral agency
personnel actions provided that agencies operated within their budgetary guide- .
lines set by OMB and acted in accordance with civil service law. Directive 80-1,
however, stated that the application of the post-audit policy was a “privilege” that
could be withdrawn at any time.

Directive 80-1 specified the various kinds of personnel actions subject to “pre-
audit” and “‘post-audit” review. The kinds of actions subject to pre-audit review
expanded in the years following the issuance of 80~1. (DeVincenzo at 161-62.)
Most notably, the hiring of labor class emplovees became subject to “pre-audit”
review in 1986. DeVincenzo ar 110~13,

uDeVincenzo at 352-53; Hein at 24, 28-31.

2Hein ar 27. Generally, agencies could pay an employee in a particular job title
a salary within a specified range. If, for example, an agency sought to hire a new
employee and pay a salary above the minimum amount specified for the position,
DeVincenzo's staff reviewed the justification proffered by the agency and, on the
basis of such factors as the prior salary history of the candidate, the salary paid o
comparable employees or the salary paid to subordinates, would determine either
1o approve the salary at the amount requested or at a lower amount within the
applicable range. Hein at 24, 28-31.

-
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DeVincenzo exercised additional authority in the MPD review process.
When agencies sought to create 2 new managerial position or upgrade an
existing managerial position, they were required to submit MPDs to
DeVincenzo’s office and to DOP.2 These forms describe the prospective
responsibilities of the new or upgraded position and request that a
particular “M” level be assigned to the position.?* The City’s managerial
classification system consists of ten managerial, or “M” levels, with M1
the lowest and M10 the highest level. Since MPDs relate to managenal
employees, they are subject to “pre-audit” review.* Accordingly, agencies
cannot hire a new manager or promote an incumbent manager until the
need for a new manager and the parucular “M" level 10 be assigned is
reviewed and approved.

Until 1987, DeVincenzo’s.office and DOP exercised joint authority over
all MPDs.2 When DeVincenzo's office completed its review,# it commu-
nicated its position to DOP and DOP in turn communicated the outcome
of the review process (i.e., approval or rejection of the prospective mana-
gerial position or approval of the position at a lower “M” level) 1o the
agencies.?® Although DOP and DeVincenzo’s office jointly determined
whether to approve the creation or upgrading of a managerial position and
the particular “M” level to be assigned to the new or upgraded position, it
was DeVincenzo’s office which reviewed and approved—through the PAR
process—agency decisions concerning the candidate chosen and the salary
to be paid.? Since these decisions were subject to pre-audit review, they
could not be implemented without a Joe D. letter.®

2. VACANCY NOTIFICATION PROCEDURES

A mayoral directive issued on April 18, 1983 established new hiring
procedures for positions at mayoral agencies, other than those governed

BDeVincenzo at 35; Skolnick at 42. (Barry Skolnick, a Mayor’s Office employee,
worked on MPDs during the relevant time period.)

#DeVincenzo at 26, 129; Hein at 14, 17.

sDeVincenzo at 34, 99-100; Hein at 20, 42-43.

»In 1987, First Depury Mayor Brezenoff altered the authority of the Mayor’s
Office and DOP over MPDs: DOP became the lead office in MPD review and
review of MPDs by DeVincenzo's office, particularly those relating 1o managerial
positions at levels M1 through M4, was curtailed. Brezenoff at 221-23; De-
Vincenzo at 27--29, 36-37; Skolnick at 17-20, 27-28, 44.

7DeVincenzo's staff evaluated MPDs against criteria such as the type and nature
of the supervisory duties of the position, whether the putative manager’s subordi-
nates would be clericals or professionals, the extent to which the position entailed
budgetary responsibilities, and the level of expertise called for by the position.
Skolnick at 22-23. .

#Skolnick at 23, 32,

#Skolnick at 34; Hein a1 24, 28-31.

»DeVincenzo at 99-100; Hein at 42-43.
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by a current civil service list. Under these procedures, as supplemented
by subsequent directives, agencies were required to submit written notice
of job vacancies to the Mayor’s Office. The Mayor’s Office was 10 be
accorded at least ten working days following receipt of the notice in which
to submut the names of candidates for the vacant positions. The final
decision concerning the selection of a candidate was to remain with the
agency, but mayoral agencies were prohibited by the directive from
selecting candidates without considering candidates supplied by the May-
or’s Office. In the event an agency determined not to hire a Mayor’s Office
candidate, it was obliged to explain why.®

The promulgation of this April 1983 directive added w DeVincenzo’s
personnel authority. His office received the vacancy natices called for by
the directive and referred candidates in response 1o the notices. Through
the PAR review process, moreover, DeVincenzo's office enforced compli-
ance with the direcuve’s requirement that candidates referred in response
to the vacancy notices be considered and adequate explanations be given
if Mayor’s Office candidates were not selected.

C. The Creation and Operation of the Talent Bank: 1983-86

By promulgating the procedures requiring notice to the Mayor’s Office
of job vacancies, the Mayor’s April 18, 1983 directive, in effect, created
the Mayor’s Talent Bank.3? As Mayor Koch has stated, in both his private
and public appearances before the Commission, a “major component” of
the Talent Bank was affirmative action.? Increasing the number of minor-
ities and women in the City’s work force, however, was not the Talent
Bank’s sole objective. In his private appearance before the Cornmission,
Mayor Koch stated that he established the Talent Bank for affirmative
action purposes and *‘also {to] accommodate the political need when
people would say, ‘Now listen, we are supporting the administration. We

1Koch at 94; April Tr. at 561; April Exhibic 1. (References in this format are 1o
pages of the wanscript of the Commission’s April 4 and 5, 1989 public hearings
and exhibits introduced at those hearings.) An earlier directive, Mayoral Directive
78-11, issued in 1978, established posting requirements for job vacancies. The
directive required that public notices be prominently posted by all city agencies,
placed on file at DOP, and published in the City Record. The purpose of this
directive was to broaden the poo! of applicants and thus increase competition for
city jobs. Koch at 103. A

7The term “Mayor’s Talent Bank™ was coined later. A press release issued by
the Mayor on June 28, 1983 referred rather 10 the “minority recruitment program
announced April 18.” The unit of DeVincenzo's staff that implemented the new
notificaton procedures and referred candidates from the Mayor’s Office later
became known as the “Talent Bank.”

sKoach at 65-66; April Tr. at 560-61.
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worked for you. We are not asking that you give us a job, but give us an
opportunuty to submit people so that you can consider them. . . . ">
Similarly, the Mayor’s April 18, 1983 directive ailudes to two purposes
underlying the new procedures it mandated: (1) “guarantee[ing] that the
City is maximizing its efforts to attract women and members of minority
groups to-city service’” and (2) ensuring that agencies would “have the
widest selection of candidates from which to- choose including qualified
women, members of minority groups, and mdmduals recommended by
civic and political organizations.”’®

The Talent Bank, accordingly, was also designed to meet a perceived
political need by providing a mechanism through which individuals
referred by political figures® would be considered for city jobs. As is
discussed below, this objective of the Talent Bank seriously undercurt its
affirmative action goals.

1. DE VINCENZO’S VIEW OF THE TALENT BANK’S PURPOSES

In November 1985, DeVincenzo appointed Nydia Padilla-Barham (“Pa-
dilla”) as the director of the Talent Bank.* In the course of familiarizing
herself with the Talent Bank’s opcrations, Padilla reviewed computer
printouss relating to the candidates previously placed in jobs and those
currently pending.* She concluded that the number of candidates success-
fully referred by the Talent Bank was low and, given her understanding
that the primary purpose of the Talent Bank was to promote the hiring of
minorities and women, that the pending candidates included relatively few
minorites.® At the tume, the Talent Bank’s recruitment efforts were
negligible and no member of .its’ staff was engaged in. any recruitment’
activities.** Its four full-time staff members consisted of Luz Morales, the

»Koch at 66.

»April Exhibit 1. The Mayor referred to both of the Talent Bank’s objectives
when he announced its creation. April Tr. at 605-6.

*The term “political figure” as used in this report includes both elected public
officials, such as borough presidents, and leaders of political parties, such as
district or county leaders.

¥On July 14, 1989, Mavor Koch made public two reports containing historical
descriptions of the Talent Bank which are at odds with or ignore certain of the
evidence considered and factuai findings made by the Commission in this report,
particularly the evidence and findings concerning the preferences accorded candi-
dates referred by political figures.

#Jan. Tr. at 61.

#»Jan. Tr. at 66—67; Padilla Feb. ar 21. References in this format are to pages of
Padilla’s February 24, 1988 private hearing transcript. References to “Padilla Sept.
at > areto Padzlla s September 13, 1988 private hearing transcript.

“Jan. Tr at 6667, Padilla Feb. at 17; Padilla Sept. at 16.

“Jan, Tr. at 67~68; Padilla Sept. at 17-18.
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“coordinator’” who supervised the daily activities of the other staff; Denita
Williams, who was responsible for entering data into and retrieving it from
the Talent Bank’s computer; and Magaly Maldonado and Annette Luy-
anda-Medina (“Luyanda”), who performed clerical dutes.* Accordingly,
Padilla’s first proposal to DeVincenzo was that the Talent Bank hire a full-
time recruiter to publicize the Talent Bank, open up the Talent Bank to
the general public, and increase recruitment of minorities and women.*¥

Padilla testified that DeVincenzo’s response was a ‘“‘sharp, no.”* Al-
though “‘street resumes” (unsolicited resumes submitted by the general
public) were “okay,” he explained to Padilla that “the real purpose [of the
Talent Bank] is . . . these political resumes that are submitted tous. . . .”'%
Her “main goal,” according to DeVincenzo, was to track and follow up
on resumes referred by political figures to make sure that they were being
referred for vacancies.*s Padilla was further instructed to keep Hein
informed when resumes referred by politcal figures were forwarded to
agencies so that Hem could follow up on them with the agencies.¥” And,
as DeVincenzo told her at this or a later meeting, she should keep him
apprised of the status of these referrals so that he could answer the
questions he received from the political figures who referred the candi-
dates.*®

2. THE TALENT BANK COMPUTER, THE BLACK BOOK,
RESUME COVER SHEETS, AND COLORED FOLDERS

The recordkeeping practices of the Talent Bank afford additional proof
that advancing the hiring of politically referred candidates was De-
Vincenzo’s chief concern. Through its computer, the Talent Bank. was
able systematically to keep track of and monitor the progress of politicalty
referred resumes. In February 1985, the Talent Bank had acquired its own
office space on the first floor of 52 Chambers Street, across from City
" Hall.#* As of then, if not earlier, the Talent Bank computer was able 10

2fan, Tr. at 62; Padilla Sept. at 13-14.

=Jan, Tr. ar 67-68; Padilla Feb. at 18.

“Jan. Tr. at 68; Padilla Sept. at 18.

“Jan. Tr. at 69; Padilla Feb. at 22-23, 92-94; Padilla Sept. at 18-19.

“Jan, Tr. at 69-70; Padilla Feb. at 22-23.

“Jan. Tr. at 70; Padilla Sept. at 20.

“Padilla Sept. at 18-19. The accuracy of this account is corroborated by the fact
that, among other things, the Talent Bank had been operating for more than two
years without a recruiter on its staff. The Talent Bank did receive referrals from
the Mayor’s Minority Affairs and Hispanic Affairs Advisors and politically referred
candidates were not exclusively white males. And efforts were made to obtain
female candidates from a women’s organization. However, the Talent Bank did not
have any recruiting staff until the spring of 1986. Padilla Feb. at 10-11, 88.

“Previously, the members of DeVincenzo’s staff who performed Talent Bank
duties were located in City Hall in Room 1—the basement office area which
included DeVincenzo’s office—and in an adjoining room, Room 3-A.
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“look up” the pending candidates and the hired candidates submtied by
a particular referral source and, upon command, print a listing of that
source’s pending or hired candidates.®®

These “source” printouts were regularly used to apprise DeVincenzo of
the status of candidates submitted by political figures. During the brief
period (a marter of a few months) after Padilla became the director of the
Talent Bank and before the purging of referral source information from its
files and computer (see Secuon 1.D. below), Padilla met with DeVincenzo
on at least a bi-weekly basis.5 Consistent with DeVincenzo’s instructions
that she should track the politcally referred resumes and keep him
apprised of their status, Padilla reported on recent Talent Bank place-
ments.?2 DeVincenzo “always wanted 1o know the source” of placements®?
and Padilla procided him with printouts, including printouts containing
information concerning the referral source of Talent Bank candidates.

Before Padilla became the director of the Talent Bank, Hein (who was
then responsible for the Talent Bank as well as his PAR duties) requested
and obtained Talent Bank computer printouts. In addition to requests for
printouts concerning the status of individual candidates, Hein frequently
requested printouts of all pending and hired candidates referred by
particular political figures.>® Hein requested the printouts from Morales
who would direct the Talent Bank’s computer operator (Williams or her
predecessor) to generate them.’8 '

The Talent Bank’s computer contained referral source information well
before the Talent Bank moved from City Hall to 52 Chambers Street.
Vickie Moffitt, a Mayor’s Office employee who had various responsibilities
while working under DeVincenzo from January 1979 to February 19895,
was asked by DeVincenzo in late 1983 or early 1984 to computerize the
Talent Bank.57 At DeVincenzo’s direction, referral source information was
entered into the Talent Bank’s then relatively unsophisticated computer 3
As Moffitt stated in private sworn testimony:

[DeVincenzo] wanted to be able to pull out {of the computer] how many

candidates were placed in jobs, how many candidates didn’t get jobs, what

the jobs were, all of blank’s candidates, all of, say, John LoCicero’s candi- .
dates, which of them got jobs, which of them didn’t.

The referral source was important. You know, it had to be in there, it was
always part of it. That was always important . . . because one of the reports

%Jan, Tr. at 73-74; April Tr. at 134-35.

siJan. Tr. at 80-81; Padilla Sept. at 29-30; Padilla Feb. at 30.

1]d.

$3Padilla Feb. at 30. .

s*Jan. Tr. at 80, 82—83; Padilla Sept. at 29-30; Padilla Feb. at 30.
Jan. Tr. at 163-64, 179; Maldonado at 81-90; Luyanda at 26, 35-36.
]d.

Moffitr at 2, 10, 23.

sMoffitt at 10-11.
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Joe wanted was to be able 1o see by referral source who got a job and who
didn’t, how many jobs people had gotten by referral source. . . . He said
that’s what he wanted to know.** :

Moffitt, accordingly, designed forms containing various information
relating to each Talent Bank candidate and the forms had a space in which
the referral source of the candidaté was entered.® The information in the
forms was then entered into the computer.®’ The computer equipment
then in use could only keep track of such information as the job qualifica-
tions and referral source of candidates; it could not “match’ candidates
with job vacancies.®

Because DeVincenzo wanted ‘the Talent Bank’s computer to match
candidates with job vacancies, Moffitt obtained the assistance of the New
York City Financial Information Services Agency (“FISA™) in the spring
of 1984.¢* FISA employees worked on a program for a FISA mainframe
computer that would permit matching.** Helen Mosley, a FISA employee
who became a Mayor’s Office employee in October 1984, worked on this
program and subsequently developed a program tor the personal computer
system that the Talent Bank was using by February 1985.65

According to Mosley, whose testimony on this subject is in accord with
Moffitt’s, including referral source information in the computer system
“was just always part of it from the beginning, just always part of ir.”’®
Referral source informaton was needed because DeVincenzo ‘‘always
wanted to Know what happened when people were referred by other
people.”®

Also for this reason, Mosley created the “Black Book,” a large, three-
ring binder—with the words *“Talent Bank” printed prominently on its

spine——containing computer-generated listings of pending and hired Tal-

ent Bank candidates in its various subdivisions. Thus, the “Black Book”
provided a ready means of identifying, for example, either the pending or
hired candidates referred by a particular source or the source of a pending
or hired candidate.

Mosley created the “Black Book” in response to complaints from
DeVincenzo's staff members about the timeliness of reports on Talent
Bank candidates® and in order to put comprehensive information at the

»Moffitt at 11, 36-37.

«ld, at 10, 12.

sld. at 10.

s2[d. at 13-14, 19.

©]d. at 19-20.

«Id. at 19-21.

ssApril Tr. at 335; Mofhint at 23; Mosley at 4, 135, 140.

“Maosley at 16. '

v1d. at 20.

2Mosley also testified that DeVincenzo made such complaints but was unsure

“whether he complained directly to me or someone told me he was complaining.”
April Tr. at 338-39.
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fingerups of DeVincenzo’s staff and thus obwviate the need to generate
printouts in response to $pecific requests for information about Talent
Bank candidates.® Mosley updated the “Black Book™ at least once; for
reasons that are not clear, she apparently updated it for the last time in
the summer of 1985.7

The Commission also obtained significant documents reflecting Talent
Bank recordkeeping practices from Joy Schwartz, an aide to DeVincenzo
who was in charge of the Talent' Bank—reporting directly to De-
Vincenzo—for about a one-year period beginning in early 1984 and ending
in early 1985.”" Among the docuiments obtained from Schwartz are some
350 “resume cover sheets.” These resume cover sheets, the existence of
which the Commission first learned from Padilla, Maldonado, and Luy-
anda, are forms which record for each candidate the relevant data put into
the Talent Bank computer.” At the top of each form, immediately adjacent
to a space for the name of the candidate, is a space (designated “Source’)
for his or her referral source. The source space was completed, in the
handwriting of many different aides to DeVincenzo, on virmally all of the
resume cover sheets obtained from Schwartz.

Other documents obtained from Schwartz corroborate the testimony of
several witnesses that letters from political figures and other materials
disclosing the referral source of candidates were included in the Talent
Bank’s files.”® Schwartz’s own files contained in excess of 30 letters
addressed to DeVincenzo or members of his staff from political figures
referring job candidates. Letters and other documents revealing the refer-
ral sources of candidates were routed from DeVincenzo to the Talent

®April Tr. at 338-39; Mosley at 103-6, 179-80, 182.

PApril Tr. at 340; Mosley at 106, 107, 184-85. Although DeVincenzo denied
any knowledge of the “Black Book,” one member of his staff—a clerical em-
ployee—acknowledged her familiarity with it and testified that she saw it in
DeVincenzo's office on one occasion. (Barlow at 29, 32, 37-39.) Mosley testified
that when she first created and updated the Black Book she placed it on a shelf
above the desk of DeVincenzo’s secretary. April Tr. at 340; Mosley at 106, 183—
85. )

Padilla provided the “‘Black Book” to the Commission. She, in turn, received it
from DeVincenzo. During the course of a meeting in December 1985 or January
1986, DeVincenzo mentioned a book that had been prepared for him and asked
that it be brought 1o the meeung. He then gave that book (the “Black Boak™) to
Padilla, telting her that she could use its format or develop a different means of
keeping him posted about the Talent Bank's candidates. Jan. Tr. at 83.

nApril Tr. at 1067, 109.

7Sample copies of resume cover sheets are reproduced as Attachment E (not
included here). :

#Jan. Tr. at 113, 151-52; Maldonado a1 41-43, 75, 97-98; Luyanda at 7, 20;
Padilla Feb. at 20, 47.
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Bank.? Indeed, these letters and documents were apparently the primary
means by which the source of a resume could be identified for purposcs of
completing the “‘source” space on resume cover sheets.

At least for a brief period of time prior to the purging of referral source
documents from the Talent Bank’s files, the individual candidate folders
were color-coded.” The resumes and other materials relating to politically
referred candidates—or the most important, or “hottest,”’ of these
sources—were stored in red folders while the resumes of unreferred
“street’’ candidates were stored in green folders.”

3. THE PREFERENTIAL TREATMENT ACCORDED TO
POLITICALLY REFERRED CANDIDATES BY THE TALENT
BANK

Following the Talent Bank’s move in February 198S to 52 Chambers
Street, pohucally referred resumes received special treaument at every
phase of the Taient Bank’s processes. When resumes were received at the
Talent Bank,” application forms were mailed to the candidates. Politically.
referred resumes were separated from “‘street’” resumes and application
forms were mailed first to the politically referred candidates.™ When
applications were returned, the resumes and accompanying materials were
sent in batches of ten to Harry Shapiro for classification.” Here, too,
candidates whose resumes were referred by political figures often went to

“April Tr. at 136-37. When the Talent Bank obtained its own office space at 52
Chambers Street in February 1985, these letters and documents were routed (along
with accompanying resumes) to the Talent Bank and then 1o the office of Harry
Shapiro. Shapiro evaluated Talent Bank resumes to determine the particular job
titles for which candidates qualified. The various papers relating to candidates
were then returned to the Talent Bank for filing after the computer operator
entered the relevant data about the candidates into the Talent Bank computer.
(Jan. Tr. at 63-64, 15053, 159; Maldonado at 35-37, 39-41; Luyanda at 5, 9-

, 14.) A similar procedure obtained before the Talent Bank moved to 52
Chambers Street. Maldonado at 12-16, 19-21.

»Jan. Tr. at 159-60; Maldonado a1 44, 46-47, 78.

*Id, Due to the passage of ume and the brevity of the period in which this
color-coding scheme was employed, Maldonado and Luyanda are less than clear
about the meaning of the other colored folders. These witnesses, however, corrob-
orated each other with respect 1o the existence of the color-coded folders, and they
both are corroborated on that point by Padiila. Jan. Tr. at §9-91.

7For the most part, unreferred or ‘‘street” resumes came to the Talent Bank
through the mail. Politically referred resumes came to the Talent Bank from
DeVincenzo's office and were often delivered by Hein. (Jan. Tr. at 150-51.) They
were received by DeVincenzo from a variety of sources, including the Mayor’s
special advisor John LoCicero and directly from politcal figures.

#lan. Tr. at 151, 154; Luyanda at 8, 11.

Jan. Tr. at 159; Maldonado at 37.
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the head of the line. Batches of politically referred resumes were regularly
sent for classification ahead of street resumes.® As Luyanda explained, the
resumes from political figures were processed first “so that in the event
that DeVincenzo inquired about a special candidate or a hot referral, we
would be ready to give him an answer.”’8!

Once the initial processing of resumes was completed and all relevant
information concerning candidates, including the job titles they might
qualify for, was entered into the computer, a candidate could be selected
by the computer upon receipt of a vacancy notice indicaung an agency’s
intention to hire for a particular job title.® By entering the complete
information concerning politically referred candidates ahead of the infor-
mation concerning “street’’ referrals, politcally referred candidates were
accorded another advantage. ’ '

When particularly “hot” referred candidates were received, Talent Bank
staff sometimes bypassed the classification step altogether.®® Morales—-
who had previously assisted Shapiro in his classification duties—would
seek to classify the candidate herself; she explained, on occasion, “[t]his
is & hot person, and we have to try and classifv him, 8 “Street” candidates
did not receive such attention.

When the Talent Bank received a vacancy notice indicating that an
agency was seeking to fill one or more vacancies in a particular job ttle,
its computer generated a printout of the candidates who, on the basis of
Shapiro’s evaluations, were qualified for the ttle.8 On the printout,
referred candidates were printed first, above an alphabetical listing of
“street” referrals.® The Talent Bank’s staff was encouraged 1o and,

wjan. Tr. at 155-56; Maldonado at 76-77; Luyanda at 12.

#tJan. Tr. at 156. With respect to the Talent Bank’s computer, the initial step in
processing involved “logging” into the computer basic information about the
candidates. Here, too, politically referred resumes fared better than sireet resumes.
(Luyanda at 34.) Shortly after her appointment as Talent Bank Director, Padilla
obtained a report with respect to the backlog of resumes awaiting “logging.” This
report discloses that of the 50 pending baiches of resumes, all 18 “Referral
Batches™ had been logged but only 15 of the 32 “Street Batches™ had been logged
into the computer. (Padilla Feb. at 88—89.) Luyanda also testified that there was a
“consistent” backlog of street resumes awaiting classification. Jan. Tr. at 156.

&Jan. Tr. at 63-64.

&an. Tr. at 156-57; Luyanda at 14.

#Jan. Tr. at 157.

$8]Jan. Tr. at 64-65, 160-61; Luyanda at 21-22,

wlan, Tr. at 161; Luyanda at 22. Iniually, the name of the referral source was
entered into the Talent Bank’s computer. Eventually, however, a code—generally
an abbreviation of the source’s name beginning with its first letter—was entered
instead. (Jan. Tr. at 78-79, 115-16; Maldonado at 81, 84, 86; Padilla Sept. at 28.)
The code for “street” referrals was “ZGEN.” The apparent and perhaps intended
consequence of using a code for “street’’ referrals that began with the last letter of

. the alphabet was 1o cause the “street’” referrals to be printed out below all others.
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depending on the number of candidates who met the qualifications for the
particular vacancy, did in fact give preferences to the referred candidates
in selecting the candidates who were 10 be forwarded to the hiring agency
for its considerauon.®

Specifically, Morales instructed Luyanda to obtain candidates from the
top list first.® If Luyanda could obtain enough names from that list,* she
“wouldn’t need 1o bother with the second list.”* It “was not a priority”
10 take into consideration gender, ethnicity, or disability i in selecting the
candidates to be forwarded to the hiring agency.?”

Padilla felt pressure from DeVincenzo and his staff to refer to agencies
the politically referred resumes. Hein, for one, repeatedly told Padilla ihat
the Talent Bank was not doing a good enough job in getting referred
candidates placed.? She was criticized if they were not circulated regu-
larly, was called regularly to see if they had been referred, and was
directed to make sure that they were referred.” The pressure was to place
the poliucally referred candidates, not minorities, women, the handi-
capped, or Vietnam veterans.™ '

Inquiries from DeVincenzo’s office concerning the status of politically
referred candidates were a daily event. Several times a day Talent Bank
staff were required to answer inquiries concerning matters such as which
agencies a candidate had been referred to, whether the candidate had been
interviewed, what the outcome of the interview was or whether there were
additional openings for which the candidate might be considered.™ Apart
from evidencing the importance DeVincenza's office attached to referred
candidates, these constant inquiries—which were frequently matters of

vlan. Tr. at 91-93, 126, 135, 162; Luyanda at 22; Maldonado at 47, 67; Padilla
Sept. at 53, 70-71.

L uyanda at 22-23.

®When responding to a vacancy notice, the Talent Bank did not generally send
more than six 10 eight candidates. (Jan. Tr. at 64-63.) Depending on the type of
job, the Talent Bank might have less or more than six to eight candidates who
might be qualified.

®Jan. Tr. at 162.

»Id. at 185. In addition, there was no code to identify Vietnam veterans,
notwithstanding the announced policy to aid them in obtaining posmons Id. at
391.

2Padilla Sept. at 70-71.

»Jan. Tr. at 91, 93; Padilla Sept. at 53; Padilla Feb. at 122-23.

»Jan. Tr. at 126, 185. According 10 Maldonado and Luyanda, however, candi-
dates referred by the Mayor’s Minority Affairs and Hispanic Affairs Advisors were
among the “hot’’ candidates. Maldonado at 133; Luyanda at 14.

»jan. Tr. at 93-97, 100-101, 164—65; Luyanda at 35-36; Maldonado at 51-52;
Padilla Sept. at 55, 58-59: Padilla Feb. at 122-23.
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urgency requiring immediate response—disrupted the flow of Talent Bank
work.% As Padilla testified:

There wasn’t a day that didn’t go by where I didn't have to go running
around looking for somebody’s resume, somebody who had been referred
by somebody important and I had to drop everything to interview these
peopie and [ was harassed if they didn’t get referred to jobs they qualified
for, even though they might not have been appropriate for the job.”

Special efforts 1o obtain jobs for referred candidates were also made
after candidates had been sent to agencies. For example, Luyanda was told
by Morales to try to “push” referred candidates by requesting additional

“interviews for different vacancies for “hot” candidates who had not
initiaily been hired.”® Following that direction, Luyanda would sometimes
seek to persuade agencies that the candidate was a very good one.” Padilla
was told to advise an agency that DeVincenzo would be upset if a candidate
had not yet been hired or interviewed.!® One consequence of these efforts
was, as Padilla testified, that agencies sometimes believed she was trying
to.“push’ a politically referred candidate when she was actually emphasiz-
ing the qualifications of a candidate who was in fact a very good one.!®!

Prior to the Talent Bank’s move 10 52 Chambers Street in February
1985, as Schwartz’s testimony establishes, politically referred candidates
benefited from similar forms of preferential treatment. Lists of candidates,
sometimes ordered in a specified priority, were forwarded by Mayor's
Office staff to agencies.'®? With respect to those lists containing priority

orderings of candidates, the high-priority- candidates were referred by -

political figures. For example, one list containing candidates referred by
political figures and other sources ranks the politically referred candidates
ahead of the other candidates.'” And Schwartz sometimes received from
DeVincenzo letters sent by political figures containing lists of candidates
that the political figures themselves had ranked in priority order. Either

%Luyanda at 36; Padilla Feb. at 122-23. For example, as Luyanda testified, the
Talent Bank computer could not simultaneously search for information abour a
candidate and perform its other functions. Accordingly, the constant requests from
DeVincenzo's office for information about referred candidates created a backlog in
other computer work. Jan. Tr. at 164-65.

sPadilla Feb. at 122-23.

»Jan. Tr. at 165-66.

»Luyanda at 32.

taJan. Tr. at 102.

“@Padilla Sept. at 66.

2 April Tr. at 115-17, 125-26, 128-29. Tesumony from employees of the
Deparument of Environmental Protection and the Department of Transportation,
as well as documents obtained from these agencies, confirm this practice. See
Sections 11 and I1I below.

w3{d. at 128.
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these letters or lists incorporating the priority ordering of the letters would
"then be forwarded to an agency.'®

. Schwartz received instructions from DeVincenzo from time to time that
certain politically referred candidates had to be hired or should be pushed
or reconsidered.'® And as Schwartz acknowledged, she would act on these
instructions by telling agency personnel staff that particular candidates
were imporitant, that they should do their best 10 hire them, that she
should be kept posted and by otherwise conveying that they. should be
hired.'® Schwartz was not aware of any candidute who was the sublect of
such efforts who did not obtain a job."’

Correlatively, the comparative lack of attention paid to the Talent Bank’s
affirmative action goals is exemplified by Schwartz’s testimony that follow-
ing up on priority list candidates alone occupied a “couple of hours” of
her time each day.’®® She was not aware of any efforts made by persons
under her to tecruit candidates from minority, veterans, or women’s
organizations.'"?

4, LABORER POSITIONS

Among the titles of interest to the Mayor’s Office were manual laborers'
tudes. Many of the manual laborer positions in the City require few
qualifications but pay well, some in excess of $20,000 a year plus oppor-
tunities for overtime pay. Far from being open to all city residents, these
jobs were, at least unul 1986, largely the province of politically referred
candidates who were predominently white males. DeVincenzo’s office
- played a decisive role in the process by which these jobs were dispensed.
~ When agencies, chiefly DEP and DOT, advised DeVincenzo’s office of

their plans to hire laborers, Peter Gilvarry''® would submit a handwritten
list containing the names of potential laborer candidates to DeVincenzo.
The names on these lists were overwhelmingly derived from political
figures. On these lists, Gilvarry wrote only the names of the candidates
and their referral source. DeVincenzo, not the Talent Bank computer,
then determined which of the prospective candidates would be forwarded
to the agency; the testimony indicates that the Talent Bank’s atfirmative
action goals played little if any role in this process.!"! o

w]d, ar 129-30. ,

10s]d. at 117, 125, 139-40,

tos]d. at 139-40. '

107]d. at 144.

ws[d, ar 147,

w]d, at 149-50.

1eFrom January 1978 unul mid-1985, when he assumed different responsibili-
tes in City Hall; Peter Gilvarry was one of the members of DeVincenzo’s staff
responsible for reviewing PARs submitted bv mavoral agencies.
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Gilvarry obtained the names of laborer candidates from a variety of
sources: letters from political figures, lists from the office of John Lo-
Cicero, the Mayor’s special advisor, the Talent Bank, and non-political
sources. The largest singlé source, however, was the letters from political
figures that were forwarded to Gilvarry by DeVincenzo. Neither these
letters nor the lists that came from LoCicero’s office contained any
notations concerning the ethnicity of the candidates. And Gilvarry cor-
rectly believed that the names on the lists sent by LoCicero’s office had in
turn been obtained from county leaders and other political figures.!!?

The evidence also suggests that DeVincenzo determined which potential
candidates would be referred to agencies on the basis of political criteria.
Most significantly, apart from a candidate’s name, referral source infor-
mation was the only other information Gilvarry recorded on the lists he
submitted to DeVincenzo.!t -

By 1983, .if not earlier, LoCicéro and his executive assistant, Jerry
Skurnick, regularly contacted the office of Democratic county leaders in
Staten Island, Queens, Brooklyn, and the Bronx and other political figures
to invite them to submit names of candidates for laborer positions.'*
Because the Manhattan Democratic County Leader was an opponent of
the Mayor, however, he was not invited 1o submit candidates,!'s

Although LoCicero testified that he always asked county leaders to
submit names of minority candidates, he acknowledged that Skurnick was
the one who generally contacted the county leaders. Skurnick, who
testified that increasing the number of women and minorities was not a
major component of the Talent Bank, acknowledged that he seldom asked
the representatives of the county leaders with whom he dealt to submit
minority candidates.!¢ Since these county leaders did not indicate the
ethnicity of their candidates when they submitted them, LoCicero and
. Skurnick had little means of ascertaining whether they were submitting
minority candidates.!'” And whatever efforts were made by LoCicero’s
office .to obtain candidates from political figures who were members of
minority groups, they were clearly insufficient to counter-balance the
overwhelming numbers of white male candidates.

A 1978 mayoral directive sought to broaden the pool of applicants for
city jobs by requiring agencies to post all job vacancies. But, as discussed
in Sections II and III below, the two agencies hiring the largest number of
laborers, DEP and DOT, did not comply with this directive. Rather,

ud. atr 257-58.

3]d, at 258, 261.

ted. at 168.

1151d. at 174. In part for this reason, residents of Manhattan were drastically
underrepresented in DEP’s and DOT’s laborer work force.

usApril Tr. at 180, 207.
uitd ar IR1?
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compliance was waived by DeVincenzo’s office. The candidates referred
by the Mayor’s Office, accordingly, did not compete with the general
public for these well-paid, minimum skill jobs.

5. “SPECIAL” REFERRALS

Even prior 1o the creation of the Talent Bank, DeVincenzo’s office
regularly referred job candidates to agencies. Members of DeVincenzo’s
staff, particularly the aides who assisted him in the exercise of his oversight
authority over agency personnel actions, were charged with the task of
finding jobs for these candidates.

From the time he first assumed responsibilities for PAR review, Peter
Gilvarry was given the additional responsibility of trying to find jobs for
persons who were referred to him by DeVincenzo.'*®* The other members
of DeVincenzo's staff doing PAR reviews, such as Hein, also endeavored
to find jobs for these “special” referrals. Indeed, Gilvarry and Hein
“worked’ the same candidates;!!® Hein would seek to piace them at the
agencies whose PARs he handled and Gilvarry at the agencies whose PARs
he handled. These candidates, unlike Talent Bank candidates, were not
referred to agencies in response to vacancy notices from the agencies.
Rather, they were generally forwarded for a wide variety of positions,
including laborer jobs, to the larger agencies; these agencies were usually
under full capacity and thus were able to accept candidates in positions for
which they had not previously submitted vacancy notices.'?

Gilvarry’s efforts 10 place these candidates sometimes began when
DeVincenzo or another of his aides introduced him to a candidate sitting
in the hall outside DeVincenzo’s office.'?! Otherwise, he received their
resumes from DeVincenzo. If the particular positions for which they were
to be considered had not already been determined, DeVincenzé would
direct that the candidates be sent to Harry Shapiro. Shapiro would then
interview the candidate and determine the job titles for which he or she
might be qualified.22

Gilvarry generally knew the referral sources of these candidates and
acknowledged that at least some of them were referred by political figures.
Gilvarry learned the referral source either through a cover letter from a
political figure accompanying the resume or by being told the name of the
political figure by the candidate.!? Gilvarry knew that others had been
referred by LoCicero’s office either on the basis of memos from LoCicero’s
office accompanying resumes or subsequent inquiries concerning candi-

18ld. ar 255-57.

Gilvarry at 47-50, 288-89, 304-5.
1[d. at 269-70.

ld. at 264.

11214, at 263-65.

wld. at 266-67.
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dates from LoCicero’s office. With respect to these candidates, Gilvarry
assumed that they had been referred to LoCicero’s office by political
figures.* Gilvarry retained whatever information he received or noted
about the referral sources and so was able to respond to inquiries about
the status of candidates from DeVincenzo, who sometimes phrased his
inquiries in terms of the:name of the candidate’s referral source rather
than the name of the candidate.!

~ DeVincenzo expected quick action on these ‘‘special” referrals. Indeed,
partly on the basis of receiving inquiries about their status from De-
Vincenzo so shortly after first receiving them-—often within a day or two—
Gilvarry felt pressure to place them.!'?¢ During the years in which he was
performing PAR review, January 1978 to mid-1985, Gilvarry estimated
that he received between one and five or six of these “special” referrals per
month but none in some months.'?

According to Gilvarry, he and Hein were generally successful in ob1ain-
ing jobs for these candidates.'® Even if Gilvarry and Hein did not
purposefully seek to push agencies into hiring these candidates, their
importance was certainly conveyed to agencies.!?® These candidates, after
all, were handled not by the Talent Bank staff but by DeVincenzo’s PAR
staff and their status was regularly monitored. And, moreover, posting
requirements were waived for these candidates.

6. THE ETHNICITY AND GENDER OF TALENT BANK HIRES

A comparison of the ethnicity and gender of the Talent Bank’s place-
ments with the ethnicity and gender of discretionary citywide hires is
revealing. In fiscal vear 198384, 48.7% of the City’s discretionary hires
were members of minority groups as compared to 39.5% of the Talent
Bank’s placements (145 of 367); in fiscal vear 1984-85, 51.6% of the
Ciry’s discretionary hires were minorities compared to 50.3% of the Talent

1:April Tr. at 256~57.
Gilvarry at 301, 309-11.

16]d, at 301. Padilla and Ellin Hauser, a Mayor’s Office employee who was
charged with overail responsibility for the Talent Bank for a four- or five-month
period in late 1986 and early 1987, testified to feeling similarly pressured by
inquiries from DeVincenzo and members of his staff about candidates who they
had met or whose resumes they had received just a day or two before.

Gilvarry at 263, 288. The personnel staff at DEP who regularly handled these
““specials,” the term by which they referred 10 them, estimated that DEP received
an average of five per month (see fn. 235 below). DOT officials estimated that they
received anywhere from a “couple” to as many as ten each month. See fn. 316
below.

12Gilvarry at 269.

wTestimony from DEP personnel regarding their perception of the possible
consequences of not hiring City Hall candidates is discussed in Section II, below.

[P T
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l Bank’s placements (238 of 473); and in fiscal year 1985-86, 54.3% of the
City’s discretionary hires were minorities compared to 51.2% of the Talent
Bank placements (208 of 406). Similarly, in fiscal year 198384, 46% of
the City’s discretionary hires were women compared to 26.7% of the
Talent Bank’s placements (98 of 367); in fiscal year 1984-85, 45.3% of the
City's discretionary hires were women compared to 27.3% of the Talent
Bank’s placements (129 of 473); and in fiscal year 1985-86, 46.5% of the
City’s discretionary hires were women compared to 35.5% of the Talent
Bank’s placements (144 of 406).!3¢

Notwithstanding that a major objective of the Talent Bank was to
promote the hiring of minorities and women, it did not do as well as the
City as a whole in each of these vears.!3!

D. The Purging of Referral Source Information from the Talent
Bank ' :

The sworn testimony of Padilla, Maldonado, and Luyanda, corrobo-
rated by documents and the sworn testimony of others, establishes that on
a day either in late January or early February of 1986, the Tzlent Bank’s:
files and computers were purged of all records revealing the referral source
of Talent Bank candidates. Led by Hein, Talent Bank staff and other
members of DeVincenzo’s staff destroyed documents indicating the refer-
ral source of Talent Bank candidates and removed the referral source codes
from the Talent Bank computer, thereby attempting to eliminate any
evidence suggesting that the Talent Bank gave preferenual treatmen: to
politically referred candidates.

Before nine o’clock that morning, Hein telephoned Padilla, telling her
to “drop everything” and that it was a “‘top priority” to remove all source
references from the Talent Bank.'3? After leaving a message for Morales,
the Talent Bank’s coordinator, to the effect that she had to speak with her,
Padilla left for a meeting.'*3 When Padilla arrived at the Talent Bank later
that morning, the work had already begun.!3

When he arrived at the Talent Bank that morning, Hein appeared

1Charts and staustical tabulations relating to these placément statistics are
collected in Attachment F (not included here).

. 3'As noted below, the Talerit Bank’s referrals for laborer positions at DEP and
DOT in the years 1984 and 1985 resulted in these positions being filled overwhelm-
ingly by white males. See Attachments G (DEP) and H (DOT) for the relevant

 statistical breakdowns (not included here).
32{an, Tr. at }11.



516 OPERATIONS OF STATE AND LOCAL GOVERNMENT

upset'3 and, after speaking privately with Morales, told the Talent Bank
staff, including Morales, Luyanda, Maldonado, Williams, and others, that
they were to stop what they were doing and go through the Talent Bank
files and remove all documents which made reference to referral source. 3¢
Luvanda recalled further instructions from Morales that they were to
“destroy all incriminaung evidence that would point out that there had
been political referrals being made and that special preference was given
to those people.”¥

The staff, accordingly, spent the entire workinig day going through files,
teafing up and throwing out all documents containing indicia of referral
sources, including cover letters, resume cover sheets, and, 1n some cases,
resumes.!3

The colored file folders, used to distinguish candidates on the basis of
their referral source, were also torn up and discarded,’* but Hein directed
the staff to check with him or Morales before destroymg the contents of
the red folders signifying the particularly “hot’”” referrals. %

The door to the Talent Bank was kept'closed and, at times, locked.'*!
Access to the Talent Bank was restricted and a special knock used 10 gain
entry.'2 Ellin Hauser, a Mayor’s Office employee, entered the Talent Bank
that day but was ordered out by Hein.** Before leaving, Hauser saw Talent
Bank staff ripping up folders and heard someone in the room ask how she
had gained admittance, commenting that Hauser had not used ‘“the
knock.”’ 14

Referral source information was also removed from the Talent Bank
computer that day. Padilla, Maldonado, and Luyanda all testified that
Helen Mosley, the computer specialist who had programmed the Talent
Bank computer, spent at least several hours in the Talent Bank that day
removing referral source data from the computer.'* Hein testified that he
asked Mosley 1o delete referral source information from the computer.'%

»Maldonado at 96.

s]d. at 97-99.

137Luyanda at 41. .

sfan. Tr. at 113, 171-72. Some of the resumes in the files bore handwritten -
notations of the referral source. (Maldonado at 124.) These resumes were thrown
out after the Talent Bank staff made coples, cleansed of the referrat source
notations. Id.

wian. Tr. at 113, 171-72, 174,

«eMaldonado at 103. Because of the volume of red folders, however, they were
put aside by the swaff and Hein and Morales reviewed them before destroying
documents in the red folders. Id. at 103-5.

“Jan, Tr. at 112, 186.

w2[d. at 186.

1sHauser at 69-70.

wId. at 70.

“sJan. Tr. at 115-16, 175; Maldonado at 122.

usJan, Tr. at 396. Although Mosley acknowledged that Hein asked her to delete
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Files in at least one other office were also searched for referral source
materials that day. Harry Shapiro, who evaluated and classified resumes
of Talent Bank candidates, had a nearby office in 52 Chambers Street. His
files, according to- Maldonado who had previously been his secretary,
contained resumes and other materials relating to candidates he had
personally interviewed.'” Maldonado recalled that someone searched
Shapiro’s files, removed some documents from the files, and brought them
into the Talent Bank where they were deposited into one of several plastic
garbage bags that were used to discard Talent Bank referral source
records. ' Barry Skolnick, who shared Shapiro’s office, also testified that
Hein went into the office and examined Shapiro’s resume files; he stated
that he was not sure, however, whether Hein or anyone else removed any
of Shapiro’s files.!¥?

Hein also directed Padilla 10 remove from her office all materials
containing referral source information.!® Because she was further in-
structed not to throw such materials into the office trash, she took home
with her the Black Book, Talent Bank computer printouts, and other
documents. 's! !

The purging of the Talent Bank’s files and computer took up the entire
day and continued into the evening.? The garbage bags containing
referral source materials were taken out of the Talent Bank during the

referral source information from the computer and that she spent several hours
working on the computer she testified that she did not remove all of the referral
source data from the computer. (April Tr. at 342-46;. Mosley at 175-76.) Rather,
Mosley testified that she altered the referral source information, changing the
names of the sources into four-letter abbreviations of their names. (April Tr. at
344.) Copies of the Talent Bank computer. printouts in the Commission’s posses-
sion that were generated at least several weeks before the day Talent Bank records.
were destroved, however, contain these abbreviations. (Attachment I, not included
here.) Furthermore, Padilla and Maldonado testified that the abbreviation codes
for referral sources were used long before that day. (Padilla Sept. at 22-24;
Maldonado 80-82.) Accordingly, the Commission concludes that ail referral
source information was removed from the Talent Bank computer as well as from
its files on the day in question.

wMaldonado at 118.

1eld. ar 118-20.

sSkolnick at 111-12, 166-67, 169-71.

1s0Jan. Tr. at 118.

11d. at 118-19. There is also evidence, albeit inconclusive, that documents in
Room 1 in City Hall were also discarded that day. Luyanda testified that Monica
Fung, a Mayor’s Office employee who worked in Room 1, was present in the
Tatent Bank that day and, referring to the destruction of documents in the Talent
Bank, said “If you think it’s bad here, you should see over at City Hall, it’s |
chaos.” Jan. Tr. at 174. -

#2Jan. Tr. at 116; Luyanda at 44.
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course of the day and put into Hein’s car. In his public tesumony, Hein
stated that he took the garbage bags home to Yonkers with him because
trash was not scheduled to be picked up until the next day and due to “the
sensitivity and the amount of the stuff in the bags, I did not want those
papers flying all over Chambers Street the next morning.”'s?

Regardless of what may have prompted the purging of referral source
documents, it was initiated by DeVincenzo. In his public testimony, Hein
stated that DeVincenzo initiated it by telling him, in substance, to “‘make
sure that the Talent Bank doesn’t have any referral sources in it.””15
Although Hein also testified that he did not discuss the removal of source
documents with DeVincenzo during the course of the day,’® Maldonado
testified that she recalled Hein receiving a phone call from DeVincenzo in
the morning and that Hein was called out of the Talent Bank in the
afternoon to speak with DeVincenzo.!s¢ Padilla, moreover, testified that
she overheard Hein giving a status report over the telephone on the
progress of the efforts 10 remove source material and that Hein told her he
had been speaking to DeVincenzo after he hung up the telephone.'s?

Those who assisted in the destruction of referral source materials were
instructed not to speak of the events of that day. Maldonado testified that
Hein said they should “leave that day, like, off the record, not to mention
it ar all, a day like it never happened.”” ' Luyanda recalled that Morales
advised her the next day not to mention anything aboug the events of the
preceding day, explaining that if anyone found out the Talent Bank would
be shut down and the staff would lose their jobs.'s® Regardless of whether
Hein or Morales were the individuals who instructed the participants to
deny thie events of that day, such instructions were given and followed by
several of the participants, including when they were questioned under
oath by the Commission.

The destruction of Talent Bank documents containing referral source
information was not part of a regular practice designed to keep Talent
Bank files up-to-date. Hein’s public testimony that stale resumes (i.e.,
ones more than six months old) were purged from the files, as they had
been in the past, along with referral source documents,'® is at odds with
the testimony of Padilla, Maldonado, and Luyanda. Maldonado testified

19Jan. Tr. at 425. Similarly, Maldonado recalied that Hein stated that the
garbage bags should not be disposed of at 52 Chambers Street explaining that he
was concerned reporters might go through the garbage. Maldonado at 115-16.

4Jan. Tr. at 435.

15fd . at 429.

‘1sMaldonado at 109-10.

157]an. Tr. at 116-17.

s Maldonado at 117-18,

19an, Tr. at 177; Luyanda at 51-52.

woJap, Tr. at 423-24, 431-34,
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that the destruction of Talent Bank records that day was not related in any
way to any practice of removing stale resumes from the files and that
efforts to remove stale resumes did not begin uniil the latter part of
1986.'! Similarly, Luyanda testified that she did not recall any regular
cleaning out of old resumes occurring prior 10 the destruction of referral
source materials.'®2 And Padilla testified that although there was a “theo-
retical” policy to get rid of stale resumes, old resumes were never thrown
out but rather were retained in an inactive file.1¢?

~ Onher evidence before the Commission suggests that old resumes were
not thrown out and that the Talent Bank’s efforts 1o update files were
desultory even after early 1986. Charles Miller, a public records officer for
the New York City Department of Records and Information Services,
conducted a survey of Talent Bank records over the course of several
months beginning i1 November 1987.1% Among the records Miller sur-
veyed were six cubic feet of folders relating to inactive Talent Bank
candidates dating back 1o 1985.1%5 In a written “Recommendation State-
ment,” moreover, Miller recommended that closed candidate folders be
‘“‘weeded out twice annually.” In his conversations with Talent Bank staff,
Miller was never told that the Talent Bank was already weeding out inactive
folders on a regular basis, %

Salvatore Salamone, the Director of Management Informarion Systems
at the Department of General Services, began an audit of the Talent Bank
in the late spring or early summer of 1987 at DeVincenzo’s request.'¢” On
the basis of some twelve 10 fifteen meetings with Hein, Padilla, and others
he prepared a “Top/Down Analysis” of the Talent Bank.'®® In his analysis,
Salamone 1dentified a number of items that Hein, Padilla, and the others
all agreed were problems at the Talent Bank.'®® One such problem was
“We don’t purge files systematically.”'? Salamone was never told during
the course of his meetings with Talent Bank staff that the Talent Bank had
any policy with respect to purging files.!”

E. The Talent Bank’s Improved Affirmative Action Performance

In part as a result of changes in the procedures by which the Talent
Bank obrained and referred candidates for laborer positions and changes

wiMaldonado at 126-28.

182 uyanda at 48—-49.

wian. Tr. at 125; Padilla Sept. at 47-48,
1 Miller at 2-4.

18]d, a1 7-9.

sMiller at 12-13.

1s7Salamone at 3—4, 6.

19]d, at 11-14, 20.

e]d. at 12-13, 3],

1]d, at 37.

d. at 38. .
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in the procedures by which agencies hired laborers, the Talent Bank’s
affirmative action performance began to improve in 1986. In fiscal years
198384, 198485, and 1985-86, as previously noted, the Talent Bank's
placements reflect a lower percentage of women and minorities hired than
the percentage of women and minorities hired in these years by the City
as a whole.'”? But in fiscal year 1986—87, for the first ume, the Talent
Bank’s minority placement performance exceeded that of the City. In this
year, 68.3% of the Talent Bank’s placements were members of minority
groups as compared with the 58.5% of the City’s discretionary hires who
were members of minority groups.173

Changes in Talent Bank procedures relating to laborer hiring were
prompted when. First Deputy Mayor Brezenoff learned in late 1984 or
early 1985, but in any event not later than February 1985, that a dispro-
portionate number of white males had been getting laborer jobs paying in
excess of $20,000.'7¢ DeVincenzo informed Brezenoff that the overrepre-
sentation of white males was “‘attributable in part because of the narure of
the referrals which were coming very heavily from elected and political
officials and unions and Vietnam veterans, . . .”'”* More specifically,
Brezenoff learned that the majority of laborer referrals were coming from
county leaders. 17 - '

Brezenoff, accordingly, instructed DeVincenzo to take a number of
steps to improve the placement of minorities and women. He directed
DeVincenzo to increase his efforts at expanding the Talent Bank’s referral
sources by using TAP centers, women’s organizations, and the Mayor’s
Advisors for Black and Hispanic Affairs.””” He also told DeVincenzo to
tell the Talent Bank’s existing referral sources, including courity leaders,
that they would Have a better chance of obtaining jobs for their nominees
if they were minorities or women.!”®

By the summer of 1986, however, Brezenoff had concluded that insuffi-
cient progress had resulted from these steps and determined, with the
concurrence of the Mayor, 16 take “fundamental action.””'” The Talent
Bank thus became, around August of 1986, the exclusive source for laborer
candidates and agencies were required to hire only from lists of candidates
provided by the Talent Bank.%0

m5ee the comparison set forth at pp. 516~17 above.

mThe Talent Bank’s placement of women, however, continued 1o lag behind the
City in fiscal year 1986-87. See Attachment F (not included here).

April Tr. at 476-77; Brezenoff at 61-62, 79-83, 119-20.

sApril Tr. at 477,

wsApril Tr. at 478-79.

mApril Tr. at 475-80; Brezenoff at 59-60, 120-21.

wApril Tr. at 480; Brezenoff at 120-21].

1mApril Tr. at 475. :

wApril Tr. at 474; Brezenoff at 53-57.
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Mayor Koch' did not learn from Brezenoff until sometime in 1986 “‘that
a disproportionate number of the laborers hired through the Talent Bank
were white males,”® that “laborer jobs, in large numbers, not exclusively,
were filled by having calls made to political leaders 1o tell them there were
jobs available,”"® or that LoCicero had been making such calls.'® In early
1987, Mayor Koch directed another change: the implementation of a
lottery system for the selection of the Talent Bank laborer candidates who
would be forwarded to agencies-when agencies planned to hire laborers. 18

Apart from these changes relating to laborer positions, the Talent Bank
changed in other ways in 1986. Following the destruction of records in
early 1986, referral source information was no longer stored in the Talent
Bank computer or in the individual candidate files.!®* And Padilla observed
a greater concern on DeVincenzo’s part about the placement of women
and members of minority groups through the Talent Bank.'%

F. The Role of Joseph DeVincenzo

Joseph DeVincenzo’s dominant role in the patronage operations de-
scribed above is established by the overwhelming weight of the evidence.
His role is important to understand because he reported direcily to Deputy
Mayor Brezenoff, maintained close communications with the Mayor’s
Special Advisor John LoCicero, and exercised authority legally vested in
the Mayor and delegated to him as a subordinate of the Mayor.

The copies of the Talent Bank computer printouts furnished to the
Commission by Schwartz and Padilla establish that the Talent Bank
svstematically recorded the referral source of its candidates. The testimony
of Padilla, Moffitt, Mosley, and others establishes the existence of source

11t April Tr. at 557.

1. Koch at 74.

1A pril Tr. at 565-66.

wApril Tr. at 487-88, 566.

1#sTalent Bank staff, however, were expected t0 keep track informally of referral
sources, (Jan. Tr. at 122; Padilla. Feb. at 53-54; Luyanda at 52.) Padilla was
obliged to contnue to report to DeVincenzo on the status and progress of
particular candidates. (Jan. Tr. ar 121-22.) While pressure from DeVincenzo's
office to place “specials’ subsided following the purging of source documents,
Padilla testified that by 1987 it had returned. (Jan. Tr. at 140-41; Padilla Feb. at
54-55.) Ellin Hauser aiso testified that during the period in which she was in
. charge of the Talent Bank (late 1987 and early 1988), a great deal of her day was
spent interviewing “specials’ sent 10 her by DeVincenzo and members of his staff.
(Hauser at 189-90.) In about May 1987, DeVincenzo suggested to Padilla and
others that referral source information be put back into the computer. Jan. Tr. at
141.

1¢Paditla Feb. at 107; Padilla Sept. at 90-91.
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information in the Talent Bank’s computer and demonstrates De-
Vincenzo’s knowledge of its existence. His top aides would not have
undertaken on their own initiative to develop and operate Talent Bank
computer systems containing such significant information as the political
referral source of candidates.

The resume cover shects that Schwartz provided to the Commission
establish that source information was integral to the Talent Bank’s opera-
tion. They too spell out DeVincenzo's role in its operation. Several of
them contin instructions and notations from DeVincenzo in his own
handwriting.'®” It is improbable that in reviewing these forms and writing
these messages on them DeVincenzo could have failed to notice their
“Source” space, particularly given its prominence on the forms. '

DeVincenzo’s testimony that he accorded no preferences to candidates
on the basis of political considerations is contradicted by other documents
obtained from Schwartz. Various of these documents reflect determina-
tions about the relative priorities to be accorded candidates referred by
political figures and instructions that such candidates “must be hired,”
“pushed,” or otherwise placed. Schwartz testified that DeVincenzo, not
she, made these determinations and delivered these instructions and it is
unlikely that a low-level City Hall employee could have been in a posiu'on
1o assess such political priorities and issue such directions.

DeVincenzo’s testimony that he either threw out or forwarded 10
LoCicero’s office any letters he received from political figures referring job
candidates is also contradicted by the documents in Schwartz’s files. Her
files contained more than 30 letters addressed to DeVincenzo or members
of his staff from political figures referring job candidates. Schwartz testi-
fied that letters from poliucal figures referring candidates and other
documents disclosing the referral source of candidates were routinely
forwarded to her by DeVincenzo. 38

Finally, the evidence established that DeVincenzo played a supervisory
role 1n the early 1986 destriiction of records. Hein did not act on his own
initiative in directing this urgent and secret operation. In fact, Hein
testified that DeVincenzo initiated the operation by instructing him to
make sure that the Talent Bank’s records contained no referral sources.'®
And Padilla testified that she overheard Hein’s end of a telephone conver-
sation that day between Hein and DeVincenzo in which Hein reported on
the status of the operation.'®

wApril Tr. at 113-15. See, e.g., Attachment E (not included here).
mApril Tr. at 136-37.

wlan. Tr, at 429, 435.

1]an. Tr. at 116-17.
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II. THE MAYOR’S OFFICE AND THE PERSONNEL .
PRACTICES OF THE DEPARTMENT OF
ENVIRONMENTAL PROTECTION

During the period 1983-86, candidates referred by the Mayor’s Office
to the Department of Environmental Protection (“DETP"") enjoyed numer-
ous advantages over other candidates for jobs. Although precise figures
cannot be determined, at least a substantial pordon of Mayor’s Office
candidates were persons who had been referred by political figures. At
umes, various forms of pressure were brought to bear on DEP to hire
these candidates and the oversight authority that DeVincenzo’s office
exercised over DEP’s personne] actions played a key role in the placement
of candidates referred by the Mayor’s Office.

-

A. The Mayor’s Office’s Authority over DEP Laborer Hiring

As DEP records establish, it hired some 197 laborers in 1984 and
1985.¥ These positions paid well in excess of $20,000 and offered
opportunities for overtime.'” In theory, these jobs were open to all New
York City residents who could pass a medical examination and possessed
a valid driver’s license.'** However, although a mayoral directive required
that all job vacancies be posted, DEP did not post laborer vacancies.!®
Nor did it advertise their existence.'*® Rather, DEP noufied only De-
Vincenzo's office when it planned to hire laborers.®s Sherri Roth and
Marlene Hochstadt, currentdy Deputy Directors of Personnel at DEP,
estimated that the overwhelming majority—perhaps more than 90%—of
all laborer hires in the 1983-85 period were Mayor’s Office referrals.'”
And all laborers hired were subject to prior approval by DeVincenzo's
office.'”® Accordingly, as a practical matter, referral by the Mayor’s Office
was an additional requirement for a laborer job at DEP.

After DEP notified DeVincenzo's office of its intention to hire laborers,
DEP’s personnel staff received lists of candidates from DeVincenzo’s
office. Sometimes one list was sent; sometimes a number of smaller lists

9See also Jan. Tr. at 194; Roth at 62-63.
92Jan. Tr. at 194; Hochstadt at 13~14.
- ®Jan. Tr. at 195; Roth at 71; Hochstadt at 13.
Jan. Tr. at 208; Roth at 14, 15, 30; Hochstadt at 21-22, 96.
»sJany. Tr. at 208; Roth at 30; Hochstadi at 22. '
ws]Jan. Tr. at 195; Roth at 14; Hochstadt ar 18.
57Jan. Tr. at 204; Roth at 42, 53; 63; Hochstadt at 28-30, 60.
198Jean at 91.
wlan_ Tr. at 196-97; Roth at 11-14, 20-21, 24~-26; Hochstadt at 36-37.
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were sent.?® At times, these lists bore notations indicating the names of
the political figures who had referred the candidates.?® Less frequenty,
DeVincenzo’s office also transmitied the names of candidates by simply
forwarding to DEP letters from political figures and union representatives
addressed to DeVincenzo or other Mayor’s Office staff that contained
listings of laborer candidates.?? Even when documents from the Mavor’s
Office did not indicate the names of the political figures who had referred
candidates to the Mayor’s Office, Roth and Hochstadt—the DEP employ-
ees who regularly received and handled these lists—sometimes learned the
source of individual candidates from Fred Carfora, the then Deputy
Commussioner for Administration at DEFP.?® Roth and Hochstadt would
then record the source on the list or elsewhere. 2%

According to Roth and Hochstadt, they did not always know who had
first referred particular candidates to the Mayor’s Office, nor did they
think it important 10 know: what was important was that these candidates
were the Mayor’s Office candidates.?® Roth, Hochstadt, and others at
DEP, however, believed that the Mayor’s Office candidates were predomi-
nantly those first referred by political figures.2

Candidates were individually interviewed for laborer positions at peri-
odically conducted “pools,” or mass interview sessions.?” Although the
vast majority of candidates were Mayor’s Office referrals, some arrived at
the pools by other routes, including candidates referred directly 1o DEP
by poliiical figures; candidates referred by Vincent Parisi, a representative
of District Council 37; and DEP “internals.’’ candidates referred by DEP
employees or wha were themselves DEP employees seeking to obtain
higher-paying laborer jobs: 2 People who were not referred by one of these
routes, but who merely sent letters to DEP asking to be considered for
laborer jobs, were not interviewed . ?

At the hiring pools, all candidates were interviewed by DEP personnel
staff and representatives of the particular DEP bureaus seeking to fill
vacancies.?® The candidates were rated on a scale of 1 to 10, with 10 the

w0Jan. Tr. at 197; Roth at 16, 24.

01 Jan. Tr. at 199-200, 250-51; Roth at 20-21, 83-84; Hochstadt at SO.

202{an, Tr. at 198~99, 248-50; Roth at 24.

®Jan. Tr. at 200; Roth ar 20-21; Hochstadt at 56. When Carfora apprised them
of the source of particular candidates, the source was a political figure. Roth at 21~
23.

»Roth at 21-22.

2035]an. Tr. at 346—47; Roth at 20—21; Hochstadt at 50-~53.

2sTan. Tr. at 254-53, 306-7; Hochstadt at 50-53, 204-3.

oJgn. Tr. at 197.

@Tan. Tr. at 198, 201, 211, 303; Hochstadt at 23, 32, 59, 61-62; Roth ar 28,
32-33, 42, 53-54, 58. ’

»]an, Tr. at 202; Roth at 29, 31.

uoJan, Tr. at 208; Roth at 38-38; Hochstadt at 64.
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highest. A score of 5 was the usual cutoff point; candidates rated below 5
were not hired and candidates who were rated 5 and above generally were
hired.2!!

Candidates who were not referred by the Mayor’s Office, but who were
interviewed and rated anyway, had no real chance of obtaining jobs
because the hiring of such a candidate was rarely approved.?? Rather, as
demonstrated by DEP documents and the tesumony of Roth and Carfora,
DEP’s regular practice was to hire only the Mayor’s Office candidates. If
the number of acceptable Mayor’s Office candidates was insufficient to fill
all the existing laborer vacancies, the excess vacancies remained unfilled
unul the Mayor’s Office supplied additional candidates who were inter-

" viewed individually or at subsequent pools.?3

A June 1985 memorandum from Hochstadt to Carfora concerning a
laborer pool conducted on June S, 1985 illustrates this practice. DEP
interviewed candidates for 35 vacancies. Of the 31 Mayor’s Office candi-
dates interviewed, 18 were selected. DEP “‘felt obligated™ to interview 14
candidates referred directly to it by elected officials and 12 of them were
found accepiable. However, these 12 candidates were not hired even
though they were qualified. Instead, Mavor’s Office candidates with
relatuvely low ratings were hired over other candidates with higher rat-
ings. " .

After pools were conducted, DEP apprised members of DeVincenzo’s
staff which Mayor’s Office candidates had been accepted and which
rejected.?' Various efforts to “push” one or more of the rejected candidates
followed every pool.?'* Members of DeVincenzo's staff sought explanations
of the reasons why parucular candidates had not been selected, explaining
at times that DeVincenzo wanted 1o know or that DeVincenzo was very
interested in the particular candidate.?*” Hochstadt, Roth, and others
provided the explanations, either immediately on the basis of their records
or after checking with the representatives of the DEP bureaus who had
interviewed the candidates.?® These explanations were rarely sufficient.??

Sometimes within 20 minutes of providing an explanaton, members of
DeVincenzo’s office (including Schwartz, Gilvarry, and Hein) would

uJan, Tr. at 209; Roth at 38-39; Hochstadt at 65-66.

22]an, Tr, at 206, 333-34; Hochstad: at 60-63; Roth at 53, 63. Indeed,
Hochstadr testified that she could not recall any instances in which the requisite
approval 1o hire a non-Mayor’s Office candidate was obtained from DeVincenzo's
office. Hochstadr at 62-63.

mJan, Tr. at 204—6, 314-15; Roth at 55-56, 86.

Jan, Tr. at 217-18; Hocl)lstadt at 84; Roth at 85-86.

w5Jan, Tr. at 212-13; Roth at 36; Hochstadr at 71.

216Jan, Tr, at 212-14; Roth at 36, 43—-44; Hochstadt at 72-74.

ar]gn. Tr. at 212-15; Roth at 36, 44—-45; Hochstadt at 71, 75.

usfan. Tr. at 213; Roth at 36; Hochstadt at 75-76.

23Jan, Tr. at 213; Roth at 49-51.
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either call back and say that the reasons were not good enough or that they
were under pressure from DeVincenzo, or otherwise communicate a
request that the rejected candidate be reconsidered.2*

. Hochstadt and Roth, accordingly, were obliged to contact the relevant
DEP bureau. They would explain that the Mayor’s Office was pushing a
particular candidate and either ask for more information or request that
the candidate be accepted.?* Depending upon the bureau’s response,
second and third telephone calls between DeVincenzo’s office and DEP’s
personnel staff might follow.222. These. efforts sometimes but not always
resulted in the hiring of a previously rejected candidate.?? Qccasionally,
moreover, Hochstadt and Roth would learn from Carfora that a Mayor’s
Office candidate who had not been acceptable to the bureau was acceptable
or was to be scheduled for a medical examination, a prerequisite for
employment.22* Accordingly, they believed that persons above them at
DEP had been contacied by DeVincenzo or his staff in continuing efforts
to get jobs for candidates who were apparently of particular importance to
the Mayor’s Office.2?

The rating process was also influenced by the Mayor’s Office. Because
it was difficult to defend a decision not to select a marginally rated Mayor’s
Office candidate, DEP regularly adjusted the ratings of those Mayor’s
Office candidates who received a marginal rating. Thus, a candidate who
had been rated 2 “‘5” might have his rating adjusted down to a “4” and be
rejected or up 1o a ““6” and be accepted. In this manner, DEP sought both
to pre-empt efforts from DeVincenzo's office to push rejected Mayor’s
Office candidates and to enhance its ability to respond to such efforts.2¢

Although DEP did not post or advertise laborer vacancies, some mem-
bers- of the general public became aware of vacancies nonetheless. In
addition to those who wrote letters to DEP,?¥ interested persons came to
DEP’s offices several times a month.??® Cassandra Kennedy, an employee

@Jan. Tr. at 213-15; Roth at 49-5]; Hochstadt at 76-77.

=]an, Tr. at 216; Rmh at 46-49, 52 Hochstadt at 78, §2-83.

2Roth at 36— 37 39-40.

@ Jan, Tr. at 216-17; Roth at 38-40; Hochstadt at 78-79, 83-84,

24Jan, Tr. at 216-17; Roth at 45, 49-50; Hochstadt at 78-79.

2]d, Members of DeVincenza’s staff also telephoned DEP to provide names of
candidates both before and after hiring pools were conducted. (Jan. Tr. at 197,
221; Roth ar 18, 27.) Candidates whose names were thus obtained after pools were
sometimes interviewed by Hochstadt or Roth. (Jan. Tr. at 221; Roth at 57-58.)
Like the candidates interviewed at the hiring pools, some of these candidates were
“pushed” by DeVincenzo’s office. Jan. Tr. at 221; Roth at 57-58.

u6Jan, Tr. at 210-11; Roth at 40—43.

@Persons who wrote letters to DEP inquiring about laborer vacancies recejved

a letter stating that their names would be kept on file. They did not obtain
interviews. Jan. Tr. at 202; Roth at 28—30.
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of DEP’s Recruitment Unit, received inquiries from persons who walked
in-off the street.??* Knowing that it was pointless for her to do so, Kennedy
explained that she could not accept their names or resumes.?*° Although
she was uncertain about whether she should tell them the truth, Kennedy
advised them to try to obtain a letter of reference from a political source
and hand-deliver the letter 1o Room 1 in City Hall.?*' The general response |
to her advice was a comment to the effect that “oh, so this is a political
thing."'%*? ‘

DEP employees noted that the Mayor’s Office laborer candidates re-
flected a low percentage of women and minorities, and 2 high number of
Staten Island residents.?> DEP personnel records concerning its 197
laborer hires in 1984 and 1985 demonstrate the accuracy of these percep-
tions. In 1984, approximately 69% of DEP's laborer hires were white
males, 29% were minority males and females, 31% were Staten Island
residents and 5% were Manhattan residents. Similarly, in 1985 approxi-
mately 65% of DEP’s laborer hires were white males, 34% were minority
males and females, 22% were Staten Island residents and 6% were Man-
hattan residents.?*

B. “City Hall Specials”

As often as five times a month, DEP received “special” referrals from
DeVincenzo's office.? Unlike Talent Bank or laborer candidates, these
referrals were not sent in response to specific vacancy notices posted by
DEP.3¢ Rather, they were candidates for whom DEP sought 10 find
vacancies.?¥ DEP was generally understaffed and thus able to hire these
- “City Hall specials™ (as they were referred to by DEP personnel staff) to
fill vacancies that had not previously been posted, either because there
were no immediate plans to fill the vacancies or because they had not
gotten around to posting the vacancy notices.2® Since DEP was not
required to post the vacancies for which “City Hall specials’ were consid-
ered, the “specials” did not have to compete for these vacancies with other
candidates.?*

»d,

no[d, ar 17-18.

a1d, at 17-18, 33.

a21d, ar 19.

n3]an. Tr. at 218, 289; Roth at 74-75; Kennedy at 27-28. .
»4For a more detailed analysis, see Attachment G {not included here).
ssJan. Tr. at 223; Roth at 106,

#eJan. Tr, at 222; Roth at 96; Hochstadr at 107.

»7Jan. Tr. at 224; Roth at 123-24,

»3]an, Tr. at 227; Roth at 119-20; Hochstadt at 107-8.

»9Jan. Tr. at 228-29; Roth at 116, 119-21; Hochstadt at 108-9.
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Some “‘City Hall specials”—those who were referred to DEP but not

for a specific position—enjoyed an additional advantage. DEP’s personnel
staff would interview these candidates or evaluate their resumes, or both,
to determine the job tites for which they would be qualified.>® In this
evaluation process, the salary that the “‘special” was looking for was
sometimes crucial.?! DEP’s staff would endeavor to find a job tite for
which they were qualified and which paid a salary commensurate with the
amount sought by the “City Hall special.”?%

In contrast, no such attention was devoted to the members of the general
public who, without specifying a particular position, mailed their resumes
to DEP seeking employment. DEP received up to 500 resumes a week in
the mail and roughly half of these resumes were not sent in response to
vacancies posted or advertised by DEP.2# Rather, they were sent by people
who expressed a general interest in obtaining employvment at DEP.*
Because of the volume of these resumes, DEP’s small personnel staff could
do little more than place them in an inactive file after mailing letters
advising that their resumes would be kept on file.2

Some “City Hall specials” were pushed by DeVincenzo’s office more
than others.?* Roth and Hochstadt were told by Hein, Gilvarry, Schwartz,
and others that particular candidates were “hot,” ‘“high priority,” or
“important.”’?” These candidates were the subjects of frequent follow-up
calls.#® Members of DeVincenzo’s staff would seek to learn the status of
“City Hall specials” (e.g., whether they had been interviewed yet, when
they would be interviewed, what the results of interviews were) and
sometimes explained that DeVincenzo wanted to know or that they were
being pressured by DeVincenzo.?** Gilvarry, in partcular, would some-
umes sound distraught when inquiring about the status of a referral.s°
The importance of certain “City Hall specials’ was also communicated by
the frequency of telephone requests for updates on their status.? For
example, the same candidate might be the subject of more than one status
request on the same day or status requests on successive days.?

#oJan. Tr. at 222-23; Roth at 98, 126-27, 131-33; Hochstadt at 103, 113-14,
119; Sullivan at 17. '

#1Roth at 105-6; Sullivan at 12-14.

22Jan. Tr. a1 222-24; Hochstadt at 113-16; Sullivan at 1215, 17.

WJan, Tr. at 202, 233; Roth at 131-32.

MId.

m#sJan, Tr. at 202, 233; Roth at 131-32; Hochstadt at 117-19.

sJan. Tr. a1 223; Roth at 96, 99-101; Hochstadt at 99.

#7Hochstadt at 120-21; Roth at 148-30.

Hochstadt at 101-2, 216-18; Roth at 107-8.

#Jan. Tr. at 224; Hochstadt at 99-100, 102-3, 111-12, 120-21.

zoJan. Tr. at 224-25; Roth at 101.

s'Hochstadr at 101, 216-17.

“Hochstadt at 101-2, 217-18.
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In addition to Hochstadt and Roth, Carfora also received resumes or
other information relating to “City Hall specials” from DeVincenzo’s
office.* At umes in a distraught tone, Carfora would tell DEP personnel
staff that he was getting a “lot of heat,” or pressure about a particular
candidate, that the candidate should be shopped around to the various
bureaus, or that a job should be found for the candidate.?* At times,
DETP’s personnel staff would be obliged 1o drop their other work and
attend to the process of finding jobs for these candidates. 2 '

If a “special” was interviewed by a DEP bureau but the bureau did not
want to hire the candidate, additional interviews at other bureaus or at the
same bureau for the same or different positions would be arranged.?® Less
frequently, members of DeVincenzo's staff would question or reject the
reason why a bureau did not want to hire a candidate.?” And at least on
some occasions, the bureau would then agree to hire the candidate,

If not as a result of the first interview, then as a result of second or third
interviews, “‘City Hall specials™ were hired by DEP.*® Indeed, except for
occasional instances in which a “special” was hired by another agencv,
Roth could not recall 2 single instance in which a position was not found
for the heavily pushed “specials’ at DEP.10

C. Talent Bank Candidates

Talent Bank candidates were also pushed by the Mayor’s Office.!
Cassandra Kennedy, who acted as DEP’s liaison with the Talent Bank,
regularly received telephone calls from Talent Bank staff seeking additional
interviews for their candidates and she was often told that particular
candidates were “hot” or “special.””?? Like “City Hall specials,” the status

s3Hochstadt at 100, 113; Martin at 34-35. (Roger Martin was the DEP Personnel
Director from 1983 to 1985.) Roth at 96, 110-11.

“4Jan. Tr. at 224-25, 280-81; Hochstadt at 113; Martin at 34-35; Roth at 101,
103.

»sSullivan at 27. :

ss]an, Tr. at 231, 233; Hochstadr at 104-5, 107; Roth at 111.

s7Hochstadt at 103—4; Roth a1 109-10.

ssHochstadt at 104-5; Roth at 112~13.

ssJan, Tr. at 226~27; Hochstadt at 105-7; Roth at 103, 111-12.

w0Roth at 103. Although documents that DEP received from DeVincenzo’s
office may not have generally indicated the persons who had first referred the “City
Hall specials,” DEP personnel staff knew or assumed thar at least some of them
had been referred by political figures. (Hochstadt at 1221-23; Roth at 99; Sullivan
at 11-13.) As Gilvarry’s testimony makes clear, see Section 1.C.5, above, this
assumption was correct. ‘ :

wJan, Tr. at 236-38; Roth at 107; Hochstadt at 144, 146-47.

Kennedy at 39-41,
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of some Talent Bank candidates was frequently monitored, and Talent
Bank staff sometimes explained that DeVincenzo wanted the information
or that they were under pressure to obtain it 263 :

That DEP felt pressure from DeVincenzo’s office with respect to Talent
Bank candidates is also clear from DEP’s handling of “‘candidate disposi-
tion sheets.” When the interviewing process was completed, the bureau at
DEP that was hiring for the particular vacancy filled out these forms,
recording on-them 2all the candidates interviewed, the results of the
interviews, and the reasons why rejected candidates were rejected and the
other candidates selected.?* DEP’s personnel staff then forwarded the
candidate disposition sheets to DeVincenzo’s office along with the Planned
Action Report for the particular hire.?s If the candidate disposition sheet
did not indicate that all Talent Bank candidates had been interviewed (or
failed to state a sufficient explanation for not interviewing a particular
candidate) or did not adequately explain why a Talent Bank candidate was
not selected, problems ensued. The hire would not be approved or the
reasons why a Talent Bank candidate had not been selected would be
questioned. %6

Accordingly, DEP’s personnel staff took care to review the candidate
disposition sheets when they were submitted by hiring bureaus.’ If a
candidate disposition sheet indicated that a Talent Bank candidate was
qualified but another candidate had been selected, Carfora “would bang
the table and say ‘If a person is a City Hall candidate [and] is qualified for
the position, that person should be hired.’ ”’2¢ The paperwork would then
be returned to the bureau. The message thus conveved was that a qualified
Talent Bank candidate should be hired even if that meant passing over a
more qualified candidate.2¢

Similarly, if a candidate disposition sheet failed to g1ve a sufficient
explanation for not interviewing or selecting a Talent Bank candidate,
DEP’s personnel staff would either contact the bureau and try to obtain
an adequate explanation or return the paperwork to the bureau.?”® On
occasion, such “‘inadequate” paperwork was forwarded to DeVincenzo’s

3]d.

#Jan. Tr. at 236, 274; Martin at 37-38; Roth at 113.

w3Hochstadt at 137, 143-44; Martn at 37-38.

#eJan. Tr. at 235-38, 286; Hochstadt at 144-46; Martin at 67-68.

#7Jan. Tr. at 247-48; Hochstadt at 152-54; Martin at 41-42; Roth at 151-52,
154-56. Because they knew that they would not be questioned about the adequacy
of the reasons given for not selecting candidates who had not been referred by the
Mayor’s Office, DEP’s personnel staff reviewed only the explanations given for not
selecting the Mayor’s Office candidates. Jan. Tr. at 247-48; Hochstadt at 155-56;
Roth at 142, 155-56.

wsfan. Tr. at 283.

#9Jan, Tr. at 282-85; Martin at 41-43.
n01TArheradt ar 182_55- Rarh ar 181287 15455
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office despite these screening efforts. And as Roger Martin, the then-DEP
Personnel Director, explained, “Fred [Carfora] would be notified by City
Hall and he would come flying down to my office and rant and rave about
how inefficient and careless we were in letting that happen.”’2!

D. Leveraging Preferences: PAR Authority

DeVincenzo's office exercised extensive oversight authoriry, primarily
through review of PARs, over DEP personnel actions. The various prefer-
ences that “*City Hall specials” and Talent Bank candidates enjoyed in the
hiring process at DEP were directly related to this oversight authority.
DEP employees believed that in order to securg DeVincenzo’s approval
for personnel actions, it was necessary to appease DeVincenzo by hiring
City Hall candidates. DeVincenzo’s oversight authority thus served as a
lever by meuns of which these preferences were obtained.

Every month DEP submitted a post-audit and a pre-audit package of
PARSs to DeVincenzo’s office. The post-audit package consisted of between
80 and 125 personnel] actions that DEP could and did effectuate without
DeVincenzo’s prior approval. The pre-audit package consisted of between
15 and 25 proposed personnel actions; actions such as certain hires and
promotions that DEP could not institute withour the all-important “Joe
D. letter.”®? '

Pre-audit PARs were supposed to be turned around (i.e., approved,
disapproved, or returned for additional information) within a few weeks of
their submission to DeVincenzo’s office.?”* Those submitted by DEP,
however, were plagued by chronic delays. Most pre-audit PARs were not
approved within a month of their submission; generally it took a longer
period, sometimes months longer, to secure an approval from De-
Vincenzo's office.? Virtually every pre-audit package included actions
that were subject te delays of up to six months .

Pre-audit PARs relating to the hiring of “City Hall specials™ or Talent
Bank candidates, however, were not subject to such protracted delays.
They were approved much faster.?”® Thus, pre-audit PARs relating to the
hiring or promoting of a non-referred candidate—and particularly those
in which an existing DEP employee or an outside candidate was promoted

Mjan. Tr. at 284.

mJan. Tr, at 239-40; Roth at 135-36.

mJan. Tr. at 240; Hochstadt at 150.

mJan. Tr. at 240—-43; Hochstadt at 150; Roth at 136.

msHochstadt at 165.

Jan. Tr. at 244; Hochstadr at 157-59; Roth at 143-44, 147. Prompt approval
of a pre-audit PAR invoking a “City Hall special’’ or Talent Bank candidate was
another of the advantages these referrals enjoyed.

//
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or hired over a referred candidate—were the ones that were most likely to
be subject to extended delays.?” DEP’s employees did not fail to draw the
lesson: delays were attributable at least in part to the Department’s failure
10 hire a sufficient number of referred candidates.?’

In response to Hochstadt’'s inquiries, members of DeVincenzo’s staff
assured her that delays were not attributable to deficiencies in the prepa-
ration of DEP’s PARs.?? Sometimes, no explanations were given and those
that were provided were viewed as inadequate by DEP’s personnel staff. 20
At times, members of DeVincenzo’s staff told Hochstadt that they had not
yet reviewed or discussed with DeVincenzo long-delayed pre-audit sub-
missions. 28! Such inaction was alone sufficient, as Hochstadt tesnfied, w0
“impl[y] to me that [DeVincenzo] didn’t feel like looking at DEP’s
submissions’’ because he was dissatisfied with the agency.?®

The implicit was sometimes made explicit. The ‘“stock” explanation
that Gilvarry gave to Roth when she inquired about delayed PARs was that
“Joe was displeased either with the agency in general or with a particular
action or with some other action which was holding up the rest of them.”2
The cause of displeasure with the agency, as Roth understood, was DEP’s
failure to hire enough referred candidates and the cause of displeasure
with a particular action was DEP’s having chosen to hire or promote
someone other than the Mayor’s Office candidate.?*

The dispositions that displeased DeVincenzo were not necessarily lim-
ited to pre-audit hires of non-referred candidates. Most personnel actions
were subject only to after-the-fact or post-audit review and thus were
beyond DeVincenzo’s direct control. Accordingly, Hochstadt suspected
~ that pre-audit actions may have been delayed because post-audit review by
DeVincenzo’s staff revealed other personnel actions in which referred
candidates had not been hired. 28 _ .

Regularly, as often as every month, Carfora met with DeVincenzo in 2n
effort to obtain approval of long-delayed PARs.?% Prior 1o these meetings,
DEP’s personnel staff would brief Carfora about the details of the delayed
actions and the reasons why approvals were important to the agency.?¥
Because they understood that DEP had to “‘play ball” with City Hall by

mJan. Tr. a1 241-45; Hochstads at 157-59; Roth at 16364,

mJan, Tr. at 244-45, 262, 26465, 275-77; Hochstadt at 168-70.

#Hochstadt at 180-81.

]d. at 159-60, 162.

®1]d. ar 162-64.

12]d, at 164.

wRoth at 141.

mJan. Tr. at 245-47; Roth at £4]-43. -

ssHochstadr at 172-73. Of course, the perception of such politicization is in and
of itself important.

2¢Jan. Tr. at 276-77, 321~22; Hochstadt at 173-74; Roth at 160-61.

uHochstadt at 174-75.
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doing it favors and hiring Mayor’s Office referrals, they also briefed
Carfora about the recent hires of referred candidates.?® Carfora, in turn,
used this information in his meetings with DeVincenzo to demonstrate the
agency’s cooperativeness and hopefully. obtain approvals in return.2®®

These demonstrations of cooperativeness were generally not successful
in obtaining the requisite “Joe D. letter” approving delayed personnel
actions.?® But sometimes approvals were obtained.?' Thus, the carrot of
approval and the stick of delay led DEP o continue to play ball.

HI. THE MAYOR’S OFFICE AND THE PERSONNEL
PRACTICES OF THE DEPARTMENT OF
TRANSPORTATION

The Mayor’s Office also exercised extensive influence over the personnel
actions of the Department of Transportation (“DOT”) in the 1983-86
period. Vacancies in certain types of laborer positions were dominated by
City Hall referrals and job candidates referred by City Hall enjoyed an
array of advantages.

A. Cooperating with the Mayor’s Office

Robert Jean, Joseph DeMarco, and Marsha Singer, three DOT person-
nel officials in the 1983-86 period,*? agreed in their testimony that the
relationship between DOT and the Mayor’s Office was a cooperative one
with respect to personnel matters.? For DOT, cooperation meant hiring
and extending other favors for job candidates referred by the Mayor’s
Office. As Jean testified:

Q: And by ““cooperating,” that means taking some of [City Hall’s]
candidates? : '

A: Yes, playing the game the way it was supposed to be played.
Q: And the game was, that you take their candidates-—

A: The game was to help them out. Not 1o take everybody they sent,
and not to turn it into 2 total patronage number, but take a

m=Jan. Tr. a1 319-20, 326-27; Hochstadt at 177-79.

»]d, at 320-22. ,

wld. at 323-24. :

»Hochstadt at 175-77; Roth at 161-62.

sDuring this time, Jean was the DOT Personnel Director; DeMarco was his
deputy; and Singer was his staff assistant.

»April Tr. at 42-43, 89-90; Jean at 56, 31-92; DeMarco at 146, Singer at 124.
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reasonablc number our share asa department, or however you want
to put 1,2 .

The oversight authority that DeVincenzo’s office exercised over DOT’s
personne!l actions was a decisive factor in DOT’s cooperativeness. As
DeMarco testified, “{w]e had a large number of actions each month, and
it wasn't conducive to business if you didn’t cooperate. with [the Mayor’s
Office].”’#* Jean testified that he knew “that other agencies had problems
with City Hall getting [personnel actions] approved, the time [delays], and
all that but DOT cooperated and did not have such problems.**

In the belief that cooperation was important to fair and expeditious
review of DOT’s personnel actions, DOT’s officials cooperated by hiring
and extending preferential treatment to City Hall candidates.>”?

B. DOT Laborer Hirinig

Hiring in at least four laborcr utles—ferry agent, deckhand, assistant
highway repairer, and debris remover—was dominated bv candidates
referred by the Mayor’s Office.2® No civil service list was in effect for
these titles and, accordingly, provisionals were hired to fill vacancies.? In
general, DOT hired from lists of candidates sent by members of De- °
Vincenzo’s staff, usually Gilvarry or Hein.®® Some exceptions were al-
lowed. If DOT had a candidate of its own and sought approval from
DeVincenzo’s office to have that candidate. considered, approval was
. usually granted because of the cooperauve relationship between DOT and
DeVincenzo’s office. !

Jean, moreover, testified .that Anthonv Ameruso, then the Commis-
sioner of DOT, instructed him to let him (Ameruso) know ““if we were
hiring any positions with a fairly large number of candidates where there
was no education or experiénce requirements that City Hall might be
~ interested in filling” so that Ameruso could make arrangements with’
DeVincenzo’s office.?? By making such arrangements,® Jean explained,

MJean at 56.

®April Tr. at 89.

mJean at 91; see also April Tr..at 42.

= April Tr. at 42-43, 89-90; Jean at $1-92; DeMarco at 38, 146 Singer at 124,

Aprl Tr. at 12, 15-17, 69-74.

wld. at 14, 15, 74.

»old. at 22-23, 78.

su]d, at 23.

md. at 20-21. Jean testified that Ameruso also expressed uncertainty about
whether he would be reappomted Commissioner after the 1985 mayoral elections.
Jean at 91.

J3Such arrangements were made from tme to time. (Jean at 34-37.) For
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DOT obtained “credit” with the Mayor’s Office: “It was credit for
yourself, in a business sense, as an agency, and a credit for him, as a
Commissioner, in a sense, with the political establishment. 3¢

DOT «did not post vacancy notices for these job titles, and was not
required to post by DeVincenzo’s office, notwithsianding the 1978 mayoral
directive requiring posting.3® Rather, DOT regularly endorsed or stamped
“posting waived” on PARs relating to hires for these titles or indicared
that the hire was a Mayor’s Office candidate for whom posting was not
necessary by writing out that fact or writing the letter “Z" on PARs
Nor did DOT’s personnel staff believe that there was anything improper
about not complying with the 1978 directive. As Jean testified, “[pJosting
for vacancies was a procedure established by the Mayor’s Office. If City
Hall told you you didn’t have to post, then you didn’t have to post.’?307

Since DOT neither posted nor advertised vacancies in these laborer
titles, candidates sent by the Mayor’s Office did not compete with the
general public. The hiring process at DOT for these positions was simple:
absent exceptional circumstances, Mayor’s Office candidates were hired.
If DOT ““rejected some [City Hall] candidates in favor of other candidates -
from City Hall,” it would not encounter difficulties from DeVincenzo's
office.” Thus, DOT could and did reject a City Hall candidaie who may

" have “reek(ed] of alcohol” or “‘look[ed] like a bum .21

At umes, the lists of candidates forwarded by DeVincenzo's staff ranked
the candidates in priority order.?"! DOT’s personnel staff understood that
interviewing and hiring was to be done in accordance with the priorities
stated on these lists.3'2

DOT’s personnel staff was not aware of any affirmative action compo-
nent to the candidates DOT received from the Mayor’s Office for these
positions.’¥ The only impression :that they had concerning the ethnicity
of candidates referred by the Mayor’s Office was that for Ferry Bureau

example, Jean and Singer both testified that an arrangement was made to have
assistant highway repairer vacancies filled by candidates from the Mayor's Office
and from the rank and file in a lower-paying position, the motor vehicle operators
title. Jean and Singer believed that this arrangement was agreed upon by Ameruso,
DeVincenzo, and the union leadership representing the motor vehicle operators.
Aprcil Tr. at 19; Jean at 35--36; Singer at 6366,

Jean at 91.

»sApril Tr. at 1516, 69. 74.

seld, at 81-82, 87.

37Jean at 27.

ssApril Tr. at 25, 75-76.

iwJean at 49.

nld,

snApri]l Tr. at 78; see, e.g., Attachment ] (not included here).

nJean at 49-50.

38April Tr. at §3-84.
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jobs and the higher-paying, more desirable assistant highway repairer
position, the candidates from the Mayor’s Office were comprised mostly
of white males, and that most of the minority candidates referred by the
Mayor’s Office were referred for the lower-paying and less desirable debris
remover position.?'* Satistics culled from DOT and Talent Bank records
confirm that impression. For the calendar years 1984 and 1985, over 85%
of assistant highway repairer, deckhand, and ferry agent hires were white
males. During the same period, over 70% of the hires for the debris
remover position were members of minority groups or women.3¥

C. “Special” Hires -

In addition to laborer candidates, DOT regularly received candidates
from DeVincenzo’s office for a variety of jobs and accorded them various
preferences in the hiring process.’' A member of DeVincenzo's staff
would call DOT and say that it was important that DOT find a job for the
candidate or, in substance, state that a job should be found for the
candidate.3” DOT, accordingly, would review the qualifications of the
candidate and seek to determine if there were any vacancies in the job
titles for which the candidate might be qualified.>'s

DOT sometimes “‘created” jobs for these candidates. That is, an agency
as large as DOT often had budger authority for particular positions and,
even though the bureaus at DOT which had such “vacancies” had no
immediate plans to fill them, Mavor’s Office candidates would be hired for
these “vacancies.”" In other words, the Mayor’s Office candidates pre-

_ceded the bureaus’ plans to fill such opénings. More often, however, DOT
was able to “slot” a Mayot’s Office candidate into a vacancy which one of
DOT’s bureaus was seeking to fill.*° If the Mayor’s Office candidate,
however, was not qualified for the particular job title or was seeking a
salary higher than the maximum amount payable for the job title, DOT
sometimes changed the job title for the vacant position to accommodate
the Mayor’s Office candidate.’? Thus, the vacancy was adlusted to suit the
candidate.

3]d. at 27-28, 85-86.

35For-a complete statistical breakdown of these positions by gender and ethnic-
ity, see Attachment H (not included here).

sefean testified that he was unsure about the frequency with which -DOT
received such candidates but estimated that DOT received a “couple” each month
and perhaps more frequently in 1985. (Jean at €9.) Singer “guesstimated” that.
DOT received as many as ten each month. Singer at 95-96.

3Wean at 68; Singer at 92-93.

s1tJean at 68; Singer at 95,

n8inger at 105-8.

old, at 92-94.

nld. at 96-98, 102-5.
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Some of these candidates, moreover, were “‘musts.””?2 In other words,
DOT had no discretion and had 10 hire the Mayor’s Office candidate. As
Jean testified, Ameruso could sometimes resist hiring particular Mayor’s
Office candidates but sometimes he could not.’22 With respect to these
musts, Ameruso ‘‘would say, we have to do this one.’’3

For example, DeVincenzo’s office presented a candidate to DOT along
with a particular set of duties he was 1o perform and DOT was required to
find a title to fit the candidate’s qualificadons and duties. When DOT
could not find a suitable title, an obsolete title, Secretary to the Commis-
sioner, was resurrected. Although DOT had not considered filling the
“vacancy” for this nitle, which had remained vacant since at least 1970,
the Mayor’s Office candidate was hired. When Jean told Commissioner
Ameruso he found the appointment “ridiculous,’ he was told it was “‘one
that we had to do.””** '

D. Other Preferences Accorded to Mayor’s Office Referrals

A Mayor’s Office candidate referred to DOT enjoyed advantages not
otherwise extended to other job candidates. These advantages began at the
time the agency initially contacted the candidate, contnued through the
interview and hiring process, and sometimes extended through the em-
ployee’s tenure,

A Mavyor’s Office candidate could expect to be contacted more quickly
by DOT. DOT officials normally contacted candidates by mailing a form -
letter. However, Mayor’s Office referrals were often telephoned the same
day their names were received. They could then expect interviews within
a day or two of the initial contact.?*

After they were hired, Mayor’s Office referrals were not dismissed
without the approval of the Mayor’s Office. As DeMarco testified. ““in
theory” DOT could simply dismiss 2 City Hall referral like a non-City
Hall referral, “but, in reality, [DOT] probably didn’t because there was a
general aura about the Mayor’s Office, and, I think, in general people had
a concern not 1o take negative actions unless {there] were extraordinary
circumstances.”?¥” And, as DeMarco further testified, DOT’s reluctance
1o dismiss Mayor’s Office candidates was a function of “‘general concern”
about possible “repercussions” from DeVincenzo’s office affecting the
review and approval of DOT’s personnel actions. 328 '

22April Tr. at 40; Jean at 70; Singer at 105.
33Jean at 70.

wmld.

335]d. at 71; see also April Tr. at 33-34.
2s5inger at 125~26.

wApril Tr. at §8-89.

id, at 89.
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Thus, DOT notified DeVincenzo’s office before it terminated a Mayor’s
Office referral.? At umes, DeVincenzo's staff would. not oppose the
employees’ termination, but in some cases, they would request that the
employee be given another chance or moved to another bureau.® Because
of the deference accorded to some of these Mayor’s Office referrals, Singer
described them as “like bad pennies” that the agency could not get rid
of 3% Jean recalled one particular, albeit extreme, example:

There were a few musts. I remember one. and I don’t remember the man’s
_name, where the guy came in and he was behaving very strangely, and my
staff in Appointments & Promotions came out and said that this guy is not
too straight, he was rambling and babbling, and I went to the Commissioner
and I said, “You know, this guy is a problem, but I understood it to be
important to City Hall that he be put on,” and he told me to hold off for a
while and he would check it out, and at a certain point, he said, “Look, we
have 1o find something for him,” and we put him in the Parking Violations
Bureau. o
After about two weeks, I got a call from them that he was very disruptive, -

and I went to the Commissianer again and [ said, ‘“This guy is very bad,
he’s, obviously, not all there,” and, again I was told, at a certain point, that
we should give him another chance somewhere else, and we put him in
Ferries for a while, and I think he fell down a ferry hatch, and I don’t know
what happened o him. He was injured. He was on Workmen’s Compensa-
tion. I don't know what happened to him after that,»?

IV. CONCLUSIONS
A. Causes of Patronage IAbuses

The Talent Bank, established for laudable purposes, went awry for a
combination of reasons. First, it was part of the consolidation of citywide
personnel authority in the Mayor’s Office, most particularly in one mayoral
assistant, Joseph DeVincenzo. By 1983, when the Talent Bank was cre-
ated, DeVincenzo had authority over “just about everything that can
happen to a city employee.” DeVincenzo’s powers over hires, promotions,
transfers, and salary increases provided him with the means by which he
could and did make sure that agencies hired candidates referred by
political figures, even though the formal hiring authority remained with
the agencies. :

Second, the consolidation of personnel authority in the Mayor’s Office
coincided with large and steady increases in the number of provisional

A pril Tr. at 39; Jean at 89-90; Singer at 42, 43, 121-22.
30[d.
MmSinger at 122.

mApril Tr. at 40-41. ,
~ SApdlTta®-4l.
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and discretionary hires. The ability of the Mayor’s Office to give prefer-
ential treatment to candidates referred by political figures was obviously
severely circumscribed with respect to candidates hired from lists resulting
from competitive civil service examinations. The increase in the number
‘and percentage of positions filled without regard to such lists increased
the opportunities for hiring based on political considerations.

Ulumate responsibility for the Talent Bank, however, belongs to the
Mayor, who created it, publicly announced its creadon, and appointed
DeVincenzo to run 1. By creating the Talent Bank and investing it with

- both an affirmative action and a political mission, the Mayor directed that
it serve two unequal masters. In retrospect, it can be seen that, given the
danger that the political objectives of the Talent Bank would overwhelm
its affirmative action goals, and given the announced importance of the
Talent Bank, strong measures were required to monitor the situation and
act decisively to prevent the abuses which developed.

The Mayor did not make clear the importance of the Talent Bank’s
affirmative action goals to his aides who ran it or had dealings with it.
Jerry Skurnick, for example, testified that affirmative action was not one
of the Talent Bank’s major objectives, and DeVincenzo certainly did not
take this goal seriously. That DeVincenzo may have been acting on his
own in giving preferential treatment to candidates on the basis of their
political sponsorship is beside the point. He was exercising mayoral
authority, and his actions demonstrated a failure by the Mayor to com-
municate effectively his views of patronage to the person to whom it was
most crucial that he do so.

Nor did the Mayor take adequate steps to monitor the Talent Bank’s
performance. He did not learn unul 1986 that high-paying laborer jobs
had been filled overwhelmingly by white males referred by political figures
‘and that LoCicero and DeVincenzo were soliciting candidates for those
jobs from certain county leaders. Brezenoff, however, knew these facts by
February 1985 at the latest. That Brezenoff did not bring them to the
Mayor’s attention until 1986 indicates that the Mayor had not impressed
upon his chief assistant the importance of the Talent Bank’s afﬁrmanvc
action goal and his disapproval of patronage.*?

3There are other examples of the effect of inadequate communication of policy
concerning the Talent Bank and patronage. The Talent Bank-related activities of
John LoCicero, Skurnick’s immediate superior and a political advisor to the
Mayor, are inconsistent with a clear understanding of the Talent Bank’s stated
goals. In the solicitation of laborer candidate referrals from county leaders,
LoCicero failed to take effective steps 10 ensure that these key sources of candidates
referred minority and women applicants. (April Tr. at 180-81, 207-8.) Also, the
fact that documents reflecting the referral sources of candidates were systematically
destroyed, and referral source information deleted from the Talent Bank computer,
is persuasive evidence that those involved in the document destruction at least

is persuasive evidence that those involved in the document destruction at least
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B. Consequences of Patronage Abuses

Patronage inevitably results in serious consequences for integrity in
government; prominent among them are impaired employee professional-
ism and morale, decreased administrative effectiveness, and the distortion
of public values by ulterior private influences. The patronage practices
revealed by the Commiission’s investigation did yield these results.

1. IMPAIRED PROFESSIONALISM AND MORALE

- The intrusion of political considerations into the personnel practices of
DEP and DOT had indisputable; if not readily quantifiable, adverse
consequences on those agencies’ employees. These consequences are
decidedly relevant to integrity in government because a work force that
enjoys a high sense of professionalism and morale is less vuinerable to
corruption than a work force in which cynicism and insecurity prevail.

Several members of DEP’s personnel staff stated that political connec-
tions and considerations affected hiring and promotion at that agency.
Evidence supporting that perception includes the extent to which the
Mayor’s Office dominated laborer hiring; its efforts to push referred
candidates; the preferences those candidates were accorded; the rules bent
for those candidates’ benefit; and the chronic delays imposed on personnel
actions of DEP by the Mayor’s Office.

The chronic delays in hiring staff at DEP, which occurred with a “fair
amount of regularity,” had a particularly significant impact on morale
precisely because of the widespread perception that these delays were.
caused by political consideratons. As former DEP Personnel Director
Roger Martin testified: -

The morale impact, I think, was extensive, particularly among the upper
management personnel. When you; as a city manager, are charged with the
responsibility of carrying out a mandate of the agency and providing service
to the public, and you are unable to fill your vacancies and staff up to the
level at which you can complete those responsibilities, your morale has to
suffer, because you're being called upon to do a job for the citizens of the
City, and not being given the resources, that is, the personnel in order 1o do
that job, and yet you’re being held accountable to do the job. . . .

That's a very heavy morale burden on a2 manager, not to have the resources
and staff o be able 10 accomplish the work that he’s supposed to accomplish,
and if the reason for that is 4 political reason, that’s twice as bad.»*

belatedly understood that there was something wrong with what they had been
doing. If the unacceptability of these practices had been communicated unequivo-
cally 1o them previously, the practices and documents would not have existed, and -
there would have been no occasion for destruction of the records.

3#Jan. Tr. at 241,

3]d. at 286-87.
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DEP personnel staffers Cassandra Kennedy and Sherri Roth, and
undoubtedly many others, were troubled by the preferential treatment
that the Mayor’s Office referrals enjoyed. Kennedy found it frustrating to
be unable 10 help laborer applicants who came “off the street” without
connections, many of whom were members of minority groups,* espe-
cially because those who were being hired were predominantly white
males.

A sense of cynical resignation among at least some DEP employees was
another result of the intrusion of political considerations into DEP’s
personnel affairs. Roth testified that while most of DEP’s administrative
staff were aware of and annoyed by this intrusion, many simply accepted
it as part of “life in the big city.”’%7

At jeast some DEP employees, however, could not so easily reconcile
themselves to the extent to which political considerations affected DEP
personnel practices. Christopher Sullivan, a DEP personnel staff member
from January 1984 to May 1985, left DEP because he became so disaf-
fected by what he described as “‘unprofessionalism,” “‘bending over
backwards to City Hall,” and “political cronyism” relating to the intrusion
of the Mayor’s Office into his work 338 He testified, moreover, that he and
his colleagues felt that they were unfairly excluded from consideration for
jobs which went to applicants referred by the Mayor’s Office .’3

The morale of DOT employees also suffered. Robert Jean, a former
DOT Personnel Director, and Marsha Singer both testified that they were
concerned with the effects on morale when, for example, employees with
political connections received large salary increases or were hired at
disproportionately high salaries. As Jean put it

[t was difficult on the part of some of my subordinates when they saw
somebody—someone who they had signed up and who they knew did not
sound like someone who was capable or someone they dealt with that they
knew was incapable, and they would be getting a large increase and they
would know that through that person’s connections either politically or
personally, that they got there. It had a bad effect.3«

In addition, the perception that some employees enjoyed protection against
dismissal because they had been referred by the Mayor’s Office further
damaged morale. _

There was also a sense of resignation at DOT, Jean testified that while
he tried to hide from lower-level staff the fact that politically referred
candidates were being hired, often at higher salaries than theirs,*! when

1Kennedy at 28.
w]an. Tr. at 263.
mSullivan at 5.
md. at 83.
wApril Tr. at 63.
ld. ag 49.
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they did become aware of it he passed on to them advice he had received
in 1970

[(Wihen I first came to work for the department, it bothered me, and I
went—my boss had to sit me down—my boss at that ime was the Personnel
Director, Edward Rossomondo, and he said to me, you have to learn to deal
with this, because the Mayor does have the right to bring in his own peaple;
and he also said that, on a number of occasions—and I have said that 1o my
own people, too, at times—that you have to make a choice. If you feel that
these people—or that you would be better off by becoming politically active
and referred this way, then follow that path, but if you’re not, then you have
to put up with this and do your job and not let it affect you.*

These are convincing expressions of the impact of political patronage
on employee morale. As the perception of patronage spreads, it reduces
the attractiveness of city government service as a career and can have a
negative long-term impact on the quality of public service that cannot be
measured. The existence of patronage saps incentve for meritorious
service and diminishes penalties for substandard performance. Career
employees can become demoralized and cynical abouit their work. When
they are commirtted to the mission of the agency, they see that mission
frustrated by political considerations. The cynicism may be accompanied
by resentment or resignation; in either case, employees’ sense of profes-
sionalism is demeaned because it receives limited reward or recognition.
Worse, employees see themselves compromised because they are required
. to participate in the patronage practices they find offensive. And, inevita-
bly, their motivation to oppose corruption is lessened.

2. IMPAIRED ECONOMY AND EFFECTIVENESS IN PURSUING
PUBLIC OBJECTIVES

The ability of the Talent Bank, DEP, and DOT to serve their functions
was also directly affected by patronage practices. First, and most obvi-
ously, a2 major objective of the Talent Bank—to increase hiring of women
and members of minority groups—was seriously undermined. As the
evidence before the Commission demonstrates, the Talent Bank’s chief
concern from 1983 to 1986 was to facilitate the hiring of candidates with
political pedigrees. Consequently, the Talent Bank referred for hire lower
percentages of minorities and women than the City as a whole hired in
fiscal years 1983—-84, 198485, and 1985-86. A particularly stark example
of the subversion of announced governmental values is presented by the
hiring of two classes of DOT laborers: the mostly white assistant highway
repairers, deckhands, and ferry agents and the mostly minority and female
debris removers.34

M2fean at 103—4.
MApril Tr. at 27, 86.
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City resources were musused: DEP and DOT regularly hired candidates
referred by the Mayor’s Office for positions that the agencies had no
current plans to fill. In substance, jobs were created for Mayor’s Office
referrals, regardless of the agencies’ actual needs, through efforts to find
vacancies for which there was budget authority. And legitimate needs were
altered to suit Mayor’s Office referrals.

At the same time, jobs that the agencies needed to fill were not staffed,
DEP was often unable to hire needed staff promptly. Laborer vacancies
regularly remained unfilled because of an insufficient number of Mayor’s
Office candidates, despite the availability of qualified but “‘unconnected™
candidates. Chromnic delays in obtaining PAR approvals from the Mayor’s
Office, which DEP staff believed resulted from not “playing ball” with
DeVincenzo, affected DEP in other ways. As Roth explained:

When you had a new hire, somebody who perhaps was either not working
or somebady locking for a new job, and perhaps it was delayed because a
Talent Bank person hadn’t got a job, people aren’t going to wait four or five
months or six months 10 be hired, and we would lose a lot of people by the
time we got an actual approval that somebody could start. . . . So that’s
when it would really hurt. You would wait for four months, five months,
and have a vacancy for this amount of time; we finally get the approval, the
person 1s gone, you have to start all over again.

Roger Martin also testified to the inevitable consequences these delays
had on DEP’s efficiency: “You would have programs that wouldn’t be put
into effect, because the staff wasn’t brought on in a timely fashion and,
basically, it gummed up the works, and the agency was less efficient.”3
Pressures from the Mayor’s Office, moreover, led DEP and DOT 10 hire
candidates on occasion who were at best marginally qualified. And the
oversight authority wielded by DeVincenzo’s office led DOT to retain
some Mayor’s Office referrals who would have otherwise been dismissed.

These, of course, are classic examples of the effects of patronage
practices on administrative effectiveness. To the extent that they result in
the compromising of government’s legiumate needs, they are also exam-
ples of corruption,

C. Other Consequences of the Mayor’s Office’s Practices

Apart from these consequences, the Commission’s investigation uncov-
ered other troubling matters.

First, there was a clear sense that hiring rules and procedures could and
should be manipulated to satisfy the Mayor’s Office. For example, posting

asRoth at 138;
usMartin at 64.
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requirements for certain positions were routinely waived at DOT in order
to find jobs for Mayor’s Office referrals. At DEP, those raung the qualifi-
cations of job candidates learned to “fudge’ the scores in order to resist
pressure from the Mayor’s Office 1o hire its referrals.

Another, potentially more damaging consequence concerns the fear of
reprisal for cooperation with government investigators. This Commission
observed a striking difference between the candor and forthrightness of
witnesses who were no longer in the City’s employ, and some of those who
were still on the payroll, especially provisional employees. The former, on
the whole, were much more willing than the latter to recall and describe
details of the personnel practices they witnessed. Some current employees
were explicit in voicing fears of retaliation if the fact or substance of their
testimony were to come to light.

In addition, many of those employees directly involved in the execution
of the patronage practices also participated in the 1986 destruction of
documents and were less than candid in their sworn tesUmony concerning
both their role in the patronage operation and the document destruction.
The destruction of documents and the lack of candor are among the most
serious byproducts of the patronage practices disclosed by the Commis-
sion’s investigation. While they may not be inherent to patronage, they
should not come as a surprise. After all, patronage employees, and
particularly those who are provisional employees, lack job security. If
there is corrupt behavior, which they might otherwise report or resist,
they may be less iree to do so because it may cost them their jobs. As
Robert Jean testified when asked about the effect provisional employees
had on DOT administration:

From what 1 know from what happened in PVB when Jeffrey Lindenauer
was talking about the hand held computers and they had a committee of
people reviewing this, most of those people were provisional and were
beholden—not necessarily beholden to them, but he had a lot of power over
a lot of his subordinates that he wouldn’t have if they were civil servants and
at some point, might have felt protected encugh to say, no, I’m not going w0
sign this or, I'm not going to do this, but if you're in a position where you
were vulnerable where you’re provisional, or even past a certain point as a
manager, where someone can turn around and when you say, no, I don'’t
think this is right, or, I'm not going 1o sign this, where you can lose your
job or be demoted, it's very unlikely that you’ll say, “No,” and in that
sense, yes, | think it hurts the Ciry 2

V. RECOMMENDATIONS
A. Patronage Has No Place in Public Personnel Systems

The harm that results from patronage extends beyond the individuals
whose jobs are affected directly and the agencies where it most predomi-

$

{ #April Tr. at 65.
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nates. Its presence in even ‘a limited way undermines government, for it
subordinates the authority of government officials to unaccountable polit-
« jcal powers. By injecting ulterior and illegitimate influences in place of
. formal standards and procedures, patronage impairs the integrity of
. government. Involving as it does the deploying of public resources to serve
. private political objectives, patronage, though it may not be either unlawful
or invidious in intent, 18 itself a breach of the public trust. It simply has
no legitimate place in a public personnel system.

There is a limited place, acknowledged in civil service law, for political
considerations to play a part in hiring for top-level policy and professional™
' or confidential positions, that is, at the Commissioner and perhaps Deputy
» Commuissioner levels. In acknowledging the appropriateness of such “po-
_ litical appointments,” it is important to define clearly what they are and
. how they differ from patronage hiring.

" In these few, very senijor or confidential posmons, 1t is important for an
~ elected chief executive to be able to select staff who will share his viewpoint
about policy decisions, who will be accountable to him, serve at his
pleasure, and wholeheartedly share his agenda. As with federal cabinet
appointments, politcal considerations may be relevant, but merit-based
, qualifications are also a sine qua non.>*’
- Experts consulted by the Commission were unanimous in describing
the proper role for politically influenced hiring in a public personnel
, system as a limited one. They pointed out that the number of such

posmons in a municipality like New York City should be on the order of a
' few hundred, not thousands. The entire federal government, with more
{ than two million civilian employees, includes only some 3,000 political
. appointees, and a recent in-depth study ended with the recommendation
, that the number be reduced to not more than 2,000.34¢

Despite the concrete adverse effects which accompany patronage, strong
pressures femain to adopt such practices in government. These pressures
are brought to bear by political and elected government officials who

,somenmes expect that the benefits of government, including jobs, will be
\used 1o reward the supporters of those holding power or to appease those
:who might otherwise be their opponents. Accordingly, they cail on
\government decision-makers to provide such rewards for their support.**

»Because merit is crucial, and because the reasons for discretionary hiring
irelate 10 policy, not just politics, this is not patronage. Patronage is something
else. 1t places politics equal to- or above merit, and dictates hiring, salary,
promotion, and firing (or immunity from firing) based on political factors.

Wi eadership for America: Rebuilding the Public Service. The Report of the
National Commission on Public Serwce (Volker Commission). Washington, D.C.,
1989, p. 7.

1L oCicero and Brezenoff both testified that county leaders complained that job

candldates they referred were not obtaining jobs in sufficient numbers. April Tr.
at 395-96, 490.
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The perceived need of elected leaders 1o build coalitions in order to stay
in office or to gain acceptance for their programs adds force to these
pressures. Where those in elected office view government jobs as'in some
sense “‘theirs” to award, they themselves become more vulnerable to these
pressures from without.>*® ,

The chief executive must meet these inevitable pressures with forceful
and unequivocal communications of the government’s policy that patron-
age will not be tolerated. This communicaton must go beyond public
statements. The chief executive’s staff must have no doubt about this
policy or the consequences that will follow if it is breached. Effective
internal controls and oversight mechanisms should be in place to detect
and correct any weakness in this respect.

B. The Personnel System Must Be Restructured to Discourage
Patronage Abuses

The personnel system must be structured so as to protect against the
possibility of emplovment decisions based on political ties. Procedures
must be put in place to assure merit-based, open hiring -throughout the
system, and that political appointments are restricted to those very few
positions discussed above. Whenever possible, the day-to-day processes of
hiring, promoting, disciplining, and dismissing public employees should
be governed by institutionalized procedures and routinely left to the
trained professionals in the appropriate agencies, nameély, the Department
of Personne!l and the personnel departments within mayoral agencies.
While there must be effective oversight mechanisms in place to assure that
what is expected is what is done, staff within the Mayor’s Office should
not be charged with case-by-case review of personnel actions. Nor should
those oversight procedures be controlled, on a day-to-day basis, by the
same individual or group of individuals that controls the recruiting and
hiring process. The Mayor, of course, should retain the power, indeed
responsibility, to dictate overall policy objectives to Commissioners of all

30This is one reason that the Commission rejects the argument thar ‘“‘all other
things (in terms of merit qualifications) being equal,” it should be acceptable to
prefer the politically referred applicant for a position at any level of government.
Where political considerations for lower and middle level jobs are allowed any
play, they open the door to abuse. The way is opened for political factors to-
outweigh merit-based decisions in day-to-day actions of the employee who owes his
job to palitics. Inequities develop in access to employment opportunities, so that
the politically connected have an advantage. Other employees, equally meritorious,
come to feel that without a political sponsor their chances of advancement are
inferior. '

e
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agencies, including the Department of Personnel, and the authority to
require that specific steps be taken to attain those objectives.?!
- Specifically, the Commission recommends the following steps:

1. Staff within the Mayor’s Office should have no role in individual day-
to-day personnel decisions, such as Planned Action Report (“PAR™)
and Managerial Position Description (“MPD”) review procedures.

2. A separate Appointments Office should be established for senior,
policy-level positions.

3. Firm requirements should be adopted for providing widespread

- naotice of employment opportunities. In addition to posting, advertis-

ing in newspapers of general circulation should be required. Posting
and advertising should be required by law, not by a waivable mayoral
doctrine. ' A
4. Where the threshold requirements of certain jobs make it likely that
large numbers of people can qualify and traditional screening proce-
dures might be inequitable, other procedures such as lotteries should
be used to ensure that the opportunities for such jobs are fairly
distributed.

5. The percentage of provisional employees in the city personnel system
should be drastically reduced. If overhaul of the civil service proce-
dures is required to accomplish this, a commission should be empa-
neled to study and recommend effective changes. ‘

1. THE MAYOR’S OFFICE SHOULD NOT HAVE A DAY-TO-DAY
ROLE IN PERSONNEL DECISIONS -

As discussed above, the consolidation of the power to refer job candi-
dates to agencies and the power to review agency personnel actions in the-
Mayor’s Office unit under Joseph DeVincenzo was the crucial factor in the
patronage practices disclosed by the Commission’s investigations. De-
Vincenzo’s authority over the PAR and the MPD process provided the
muscle by which politically referred candidates were leveraged into DEP
and DOT. The tesumony of DEP and DOT witnesses vividly demonstrates
that they “played ball” with DeVincenzo precisely because he exercised
such extensive authority over their personnel actions.

Staff within the Mayor’s Office should not be directly involved in the
oversight of routine personnel decisions. They should be handled by the
Department of Personnel, in conjunction with the Office of Management
and Budget, which are responsible for establishing personnel procedures

»1These might include, for example, directives to fill vacancies only in cases of
urgent necessity; to authorize appointments only after reviewing evidence of an
affirmative action search; 10 encourage speedy appointment of environmental
protection inspectors needed for a new program, and the like.
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and reviewing personnel decisions.?? Within that framework of oversight,
‘appropriate control over hiring and firing should be delegated to the
operating agencies.

Removing day-to-day oversight responsibility from staff within the
Mayor’s Office itself would not unduly impair the Mayor’s ability to make
sure that the personnel system is well run, that its leaders follow his
agenda, or that they are accountable for its performance. To the contrary,
the Commissioner and Deputy Commissioners in the Department of
Personnel, as well as in the Office of Management and Budget, are directly
accountable to the Mayor for the effective performance of their duties, and
the policies and practices they are to implement could be dictated by the
Mayor. The current practice, which involves staff within the Mayor’s
Office in a second layer of detailed review, serves no essential purpose
(and, in fact, is cumbersome and counterproductive to effective manage-
ment) but makes much more likely exactly what happened in this case:
the introduction of political considerations into personnel practices.

2. A SEPARATE APPOINTMENTS OFFICE SHOULD BE
ESTABLISHED

The Mayor’s Office should have direct authority over only the small
number of senior employees and other narrowly defined confidential
employees for whom direct accountability to the Mayor is important for
reasons of policy. A separate office, removed from the rest of the civil
service and personnel system, should handle those few appointments.3s3

Consideration should be given 1o the establishment of a screening panel,
similar to the Abrams panel,** to evaluate the merit qualifications of

»2]t would be appropriate, for example, to establish an internal control system
within the Department of Personnel and individual agencies to monitor compliance
with prescribed personnel procedures.

3Some have recommended that the Mayor's Office be allowed to participate in
recruiting and referral of city employees, so long as it does not also have responsi-
bility for routine oversight review of personnel actions. Others oppose such a role
for the Mayor’s Office, since this, itself, would create the risk of politicizing those
decisions.

The Commission opposes a system which involves the Mayor's Office in receiv-
ing political referrals of the names of candidates for government employment. As
a practical matter, once the notion of political referrals for city jobs has been given
an instirutional blessing (as by creating an office through which such referrals are
processed) the way is that much more clear for it to be abused, for “all other
things” not to be so equal, and for those within and outside the system to believe
that they are not. ’

1sUnder present practice, the Mayor’s Committee on Appointments, chaired by
Floyd Abrams, submits recommendations to the Mayor from which the Mayor
appoints members of nine commissions and boards, subject to confirmation by the
City Council.

R
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potential policy-level appointees. In any event, to the extent that political
considerations are involved in these appointments they should be clear,
public, and open.

3. WIDESPREAD NOTICE OF ALL VACANCIES SHOULD BE
REQUIRED BY LAW

The Mayoral Directive requiring posting of all job vacancies was waived
or ignored regularly, particularly when DOT and DEP were hiring large
numbers of emplovees for relatively unskilled jobs; in other words, pre-
eisely in the kind of hiring where posting was especially important to the
goal of attracting a wide pool of qualified candidates. Since posung
procedures were required by the Mayor’s Office, DEP and DOT personnel
staff viewed posting as a requirement the Mayor’s Office could waive. But
watvers of this kind simply enhance the possibility that patronage practices

will exist and serve to narrow the awvailability of applicants and reduce

desirable competition for jobs.

Posting and adverusing are fundamental to an open and equitable public
hiring system. Reguirements for posting of vacancies, and even wider
notification of the availability of positions for which there are or may be
large numbers of vacancies, should be rigorously enforced, and certainly
not relegated to a position that “he who gives can take away.” The
requirements should be clear and unequivocal, and should have the force
of law 353 ' '

4. OPEN AND EQUITABLE SELECTION PROCEDURES SHOULD
BE ADOPTED FOR ALL POSITIONS

There are potentally a significant number of positions for which
traditional testing methods may not be suitable screening devices. Among
these are possibly 2 number of jobs, such as laborer jobs, for which there
may be minimum qualification requirements, vet which command rela-
uvely high salaries, and thus would be attractive to a large number of
applicants.®¢ In these situations, alternative procedures must be developed

35]f there are circumstances which might warrant deparwire from the require-
ment, the possible range of circumstances should be statutorily prescribed and a
procedure should be established to ensure that exceptions are made rarely, for
documented reasons, as authorized by appropriate reviewing personnel, and are
open to public scrutiny. ,

#During the time period covered by this investigation, certain laborer positions
for which there had been competitive testing requirements were reclassified by the
State Civil Service Commission, at the City's request, into non-competitive La-
borer Class tides. The Commission cannot and does not comment on the appro-
priateness of particular classifications. The crucial requirement is that all positions,
whether competitive class or laborer class, be openly and equitably available to
those who qualify.
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to ensure that these positions are available on an open and equitable basis
and that selections among those qualified are made in a fair way. The-
lottery procedure adopted .by the Talent Bank in recent years seems one
viable alternative. Certainly others can also be developed. The standard
must always be that the procedures be open and available on an equitable
~ basis to all who qualify.*’

S. THE PERCENTAGE OF PROVISIONAL EMPLOYEES MUST BE
DRASTICALLY REDUCED -

-.One of the critical tasks of the Department of Personnel must be to
reduce the percentage of provisional employees and other discretionary
hiring in the city personnel system. The number and percentage of
provisional employees in New York City government today are shockingty
high and increasing annually.

There are currently more than 30,000 proviéional employees (over 20%)
in the work force in the mayoral agencies alone.?*® In addition, there are
over 2,000 emplovees in positions to which they were provisionally pro-
moted, nearly 12,000 employees in non-competitive positions, and over
750 employees in exempt classifications. Thus, more than 30% of the
City’s work force are in discretonary positions in their current jobs. In
1978, only 3% of the work force held provisional positions, and only 10%
were in discretionary positions,?

The experts consulted by the Commission have unanimously described
these figures as ‘‘shocking,” “astonishing,”” “‘alarm bells.” One has said
they represent the ‘“demise of the civi] service system.” It has been said
that these figures cannot be approprate within the terms of the Civil
Service Law and rules, particularly the provision of state law which
provides that emplovees hired provisionally cdnnot remain for more than
nine months without going through civil service procedures.’° ,

This high percentage of provisional employees has important implica-

7Qther positionis may also be difficult to test for in the the traditonal manner
historically used in civil service systems. In all these cases, the principle remains
the same: selection procedures must be devised which will make these positions
available on an equitable basis to those who would be qualified to perform the
work.

#1This excludes the Transit Authority, the Deparunent of Education, the Health
and Hospital Corporation, and the non-pedagogical component of the City Univer-
sity system, as well as other agencies with fewer employees.

»9See Attachment D (not included here).

New York Civil Service Law § 65.2, The New York Staie Civil Service
Commission, which oversees the city system, has not audited the Cirty since before
1978. Commission on Government Integrity staff were told it would require all the
audit resources of the entire State Commission for over a year, to perform such an
audit.
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tions for integrity in government, some of which are reflected in the
circumstances of this case. For example, provisional employees are, by
definition, very vulnerable.?*! To quote one expert, “‘there is no such thing
as a ‘provisional whistleblower.” ” Also, an environment so full of discre-
tionary hiring lends itself readily to patronage abuse, particularly when no
safeguards exist to prevent that from happening.

The civil service system faces enormous pressures, and the recent
growth in the number of provisionals stems from several causes.’? Other
jurisdictions, however, have experienced similar pressures, have devoted
considerable resources 1o study and reform of their merit-based public
employment systems, and have developed techniques which show much
promise, This Commission has not undertaken such a study. But the
portion of New York City’s hiring and personnel practices the Commission
has examined in depth dramatically highlights today’s problems, and
points the direction for what remains to be done.

The New York City civil service system is in a state of crisis. Anecdotal
evidence related by experts, and confirmed by a number of Commission
staff interviews, suggest that the Civil Service Law is now widely regarded
as something it is desirable 10 bypass or avoid, where possible. Adherence
to the law is viewed as hampering the effective recruitment, deployment,
and retention of qualified workers. The expression ‘“‘civil service mental-
ity” is a pejorative description of a bureaucrat who mindlessly follows
rules and cannot get anything done.

Clearly, more is needed than just effective enforcement of current law;
more is needed than even a dedicated audit by the State Civil Sérvice
Commission could provide. One high-level employee described what is
needed as a “Moreland Act-Commission focusing solely on the civil
service/personnel issues.”’?% There are skills, talents, and experience in
the private sector, and in other jurisdictions: All should be enlisted for a
comprehensive attack on the problem.

‘Dated: New York, New York
August 1989

s1Although the most recent city union contracts provide for some job security
for employees who have been provisional hires for more than two years in the same
title (itself a recognition of serious problems of compliance with the letter of the
civil service laws), these safeguards do not apply to managerial employees.

*2For example, intense pressures both from lawsuits over the unequal impact of
the tests used in public hiring, and from the vastly increased demands placed on
city employees to deliver complex services, have hindered the City's ability to
recruit employees in the manner it did years ago.

s&§ince mid-century, the New York City public personnel system has been the
repeated subject of detziled expert study and comprehensive reform (e.g., Mayor's
Committee on Management Survey (1952); Josephs Commission on Government
of New York City (1958)) burt it has been some 15 years since anyone studied the
city personnel system In any comprehensive way.
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APPENDIX: DE VINCENZO’S RETIREMENT

A. Introduction

Little more than a month after the Commission’s January 1989 public
hearings at which DeVincenzo testified, he retired from city service at age
46. Prior to his retirement, DeVincenzo took 2 number of steps—consis-
tent with current law—which had the effect of locking in his eligibility for
a $52,000 annual pension before any pending investigation of his conduct
could be concluded.

The Commission has previously examined the subject of pension forfei-
ture for public employees engaged in wrongdoing.! DeVincenzo’s ability
to retire before any action could be taken which might have jeopardized
his lucrative pension prompted the Commission to explore the details of
DeVincenzo’s retirement as an illustration of the operation of the current
pension law in the absence of a forfeiture provision.

B. Navigating the Shoals of the New York City Retirement
System

1. DE VINCENZO’S DEALINGS WITH THE RETIREMENT
SYSTEM

By dint of his authority, DeVincenzo was able to command the personal
attention of the senior staff of the New York City Employees’ Retirement
System (“NYCERS™). Virtually every step of the processing of De-
Vincenzo’s retirement papers was preceded by extensive consultation with
retirement system officials designed to maximize the chances that his
retirement plans would not be made known to his employer, the Mayor,
or to the New York City Department of Investigation (“DOI") and to
minimize the likelihood that disciplinary action could be taken against
him before he retired.2

Early one morning in January 1989, DeVincenzo met Haroid Herkom-
mer, the executive director of NYCERS, at the corner of West Broadway
and Chambers Street. This meeting had been arranged at DeVincenzo’s

'The Commission’s recommendations for pension forfeiture legislation are set
forth in its report, “Crime Shouldn’t Pay: A Pension Forfeiture Statute for New
York” (May 1988) (chapter 20 of this volume).

?Under the applicable retirement law of New York State, a public employee who
perfects his retirement application and retires before any disciplinary action is
taken, is entitled to receive a pension, whether or not he or she is subsequently
convicted of a crime.
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request, on the theory that it would be imprudent for him to be seen at
Herkommer’s office at 220 Church Street.?

From the corner, they walked to a nearby diner. There, DeVincenzo
posed certain questions: Who would be notified of his retirement? When
would his retirement become effective? How does NYCERS count the 30-
day minimum waiting period between the time an application to retire is
first filed and an employee’s earliest effective retirement date?*

The last question, in particular, was one to which DeVincenzo returned
over and over again in the course of the next several weeks. Under the
rules of the Uniformed Sanitation Force retirement plan for which De-
Vincenzo was eligible, a retiring empioyee must provide the City with a
minimum of 30 days notice before his retirement can become effective.
According to the retirement system’s rules, the employee who puts in for
retirement in 30 days must still- be on the city payroll on the 29th day of
the waiting period in order to coliect his pension.* if at any point prior t0
the 30th day, the employee is discharged, he loses his right to a pension
altogether. If he is demoted and his salary reduced, his pension is
proportionally diminished, since the lion’s share is based on the employ-
ee’s salary on his last day of service.¢

Herkommer estumated that he had at least half a dozen discussions with
DeVincenzo or his aides in January and February 1989 about how the 30-
day minimum waiting period was to be reckoned and what would be his
earliest retirement date.” Not once did DeVincenzo personally appear at
NYCERS’ office. When he wanted to speak with Herkommer, he arranged
to meet him out of the office, or cailed him at home or from a pay phone.
Aides delivered and retrieved the necessary retirement papers.

On Friday, January 20, 1989, Jean Ross, DeVincenzo’s secretary and
administrative assistant, appeared at NYCERS™ office with DeVincenzo’s
retirement application. Both Herkommer and NYCERS’ deputy executive
director had left for the day. In their absence, DeVincenzo’s retirement
application was rejected by the supervisor of NYCERS’ Information Room

3April Tr. at 279-81. As Herkommer stated in private testimony to the Commis-
sion,’“If a Commissioner walks into my office, all the phones start ringing that
day, and the next thing, the Mayor is told, vou know, hey, so and so is leaving
vou.” Herkommer at 24.

‘April Tr. at 281-82; Herkommer at 46-47.

sSee Rule 25 of the New York City Employees’ Retirement System: “‘Excepr as
otherwise provided within these rules, service retirement and ordinary disability
retirement shal] take effect on a date not less than thirty days nor more than ninety
days after the date of filing of application for retirement with the Board of Trustees
while in city-service, provided that as 10 service retirement, applicant was also in city-
service on the day prior to the effective retirement date.”” (Emphasis added.)

tApril Tr. at 299-300.

71d. at 300-301.
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because the application was unsigned and the space where the retirement
date was to be filled in had been left blank.®

Ross reached Herkommer at home by telephone from NYCERS and
informed him of the difficulties she was having with the processing of
DeVincenzo’s retirement papers. After briefly discussing the possibility of
taking the papers back to DeVincenzo for his signature and then returning
to NYCERS that day, they decided that an aide would bring the papers in
on Monday, January 23.% Herkommer assured Ross that he would be in
his office, as usual, at 7:30 A.M. to receive DeVincenz0's reurement papers
personally.

On Monday, January 23, 1989, Herkommer arrived at the office
shortly before 8 A.M. to find that Robert Valenotti, an aide in De-
Vincenzo’s office, had already called to check if Herkommer was in.
Minutes later, Valenotti appeared and delivered DeVincenzo’s retirement
application." The effective retirement date chosen by DeVincenzo was 90
days hence—April 23, 1989.12

tId. at 287-90.

sAprit Tr. a1 289. These arrangements were confirmed over the weekend of
January 21 and 22 in the course of several additional telephone calls to Herkom-
mer’s home from DeVincenzo and Ross. 1d. at 290-91.

Herkommer testified that after he received DeVincenzo’s retirement applica-
tion on January 23, he handed it to his deputy, Sara Tufano, and instructed her to
deliver it to the Information Room, from which, in the normal course of events, t
would have been picked up by an internal messenger on one of several daily mail
runs and taken to the mail room t be clocked in. Herkommer at 143-49,

Herkommer was at a loss to explain how DeVincenzo’s retirement application,
which he testified he received early in ttie morning of Monday, January 23, 1989,
was not clocked into NYCERS until 11:15 A.m. on January 24. (Herkommer ot
138-49.) NYCERS prides itself on avoiding this kind of discrepancy, since, as
Herkommer explained: “[T}he most important thing at the Retirement System is
the clock-in date. Beneficiaries are designated on death beds. Five minutes make a

difference between a benefit of a quarter of a million dollars. We live and breathe
clock-in days.”” Herkommer at 138-39.

Herkommer testified that, at his request, his siaff checked a sampling of other
documents filed at NYCERS on January 23, 1989 and found that they were all
clocked in on January 23. The discrepancy in DeVincenzo's case could therefore
not be attributed to a failure in the clock-in mechanism. Herkommer at 147; April
Tr. at 293-94,

vApril Tr. at 286, 291-92,

12There s some evidence that, despite the fact that DeVmcenzo initally desig-
nated a retirement date 90 days away, he intended from the outset 10 retire in 30
days. Herkommer recalls that prior to January 23, he had discussions with
DeVincenzo about how 1o count the 30-day waiting period and about changing the
retirement date between the 90th and the 30th day. In this regard, Herkommer
recalls telling DeVincenzo that he did not need the approval of his employer 10
make that kind of change. Herkommer at 8.

[
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DeVincenzo followed that advice punctiliously: his affidavit to change
retirement date from April 23, 1989 to February 22, 1989 was clocked in
at 4:59 p.M. on February 21, 1989 2 ~

2. THE MISSING NOTICE TO DOI

One of the concerns DeVincenzo voiced at an early meeting with
Herkommer in January 1989 was who would be notified of his retirement.
Herkommer told him that DOI! was the only agency ito be notified.
DeVincenzo pressed him, asking how long it would take for DOI to
receive notce. Herkommer told him that notice to DOI typically goes out
three to eight days after the retirement application is filed.?!

It was NYCERS' normal practice in January 1989 to send to DOI, on a
periodic basis, printouts of the names of all employees who filed for
retirement. These printouts were generated by NYCERS and hand-deliv-
ered to DOI by the City's Central Messenger Service 2

A log maintained by NYCERS suggests that the printout for reurement
applications clocked in on January 24, 1989, the date DeVincenzo’s
application was clocked in, was sent to DOI on January 31, 1989, along
with printouts for retirement applications received on January 25, January
26, and January 27. However, DOI is missing not only the January 24
printout and the other three printouts which, according to NYCERS' log,
were sent to DOI on January 31, but is also missing a subsequent batch of
printouts which NYCERS’ log indicates were sent on February 6, 1989.3
As of February, no particular person at DOI was responsible for making
sure that a printout was received from NYCERS for each working day.?

3. BELATED NOTICE TO 'fHE MAYOR'’S OFFICE

In January 1989, NYCERS changed its practice of notice to and
approval by the employing agency of an employee’s expression of intent to
change tretirement dates. Prior to January 1989, it was NYCERS’ normal
practice to noufy the employing agency and to seck the employing agency’s
approval in the event that an employee wanted——as DeVincenzo did—to
change his retirement dare.

0April Exhibit 50.

u#April Tr. at 282, 285-86.

2][d. at 294-95.

2DO] also determined that it is missing printouts for over 80 working days in
the preceding year.

»#In the wake of DeVincenzo’s reurement, DOI and NYCERS have modified
their procedures for transmitting and receiving the printouts. NYCERS now sends
the printouts to DOI by fax machine instead of by messenger; if, for some reason,
on a given day no printout is sent, NYCERS faxes a message to DOI to advise
them that no printout is being sent that day. (Herkommer at 203-4.) A DOI
employee is responsible for calling NYCERS if nothing is received.

LAl RV
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the papers necessary to advance his retirement date, but had worked out
in detail the precise date and time he would make that change. Although
he sought Brezenoff’s assurances on February 17 that the Mayor had no
immediate plans to fire him,» DeVincenzo took no chances. To Brezen-
off’s surprise, DeVincenzo informed him on February 23 that he had
taken himself off the payroll the previous day.

C. Conclusion and Recommendation

In April 1988, the Commission recommended that state law be changed .
to permit the forfeiture of pension rights of public employees convicted of -
a felony related to their employment. If such forfeiture was permitted, it
would occur upon conviction. The tuming of the filing of the employee’s
retirement papers would not be relevant to the forfeiture determination.

in the absence of such a change in the law, the current New York City
system renders critical the timing of the retirement notice and the employ- -
ee’s choice of an effective retirement date. In theory, the current system is
" designed to allow the City to determine, prior to the employee’s retirement
date, whether wrongdoing has occurred sufficient to discharge or demote
an employee, and thereby affect his pension. In practice, as DeVincenzo’s
maneuvers demonstrate, that system is seriously flawed. In the absence of
the recommended changes'in the state law, the Commission concludes
that it is imperative that the city system be changed to condition a public
employee’s pension on the employee providing written notice of intent to
retire at least 90 days in advance of the proposed retirement date to the
employee’s agency head and to DOI. In addition, the City should provide
that the designated retirement date may not be accelerated without the
written approval of the employee’s agency head..
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Good morning President Groenwegen and fellow Commissioners. My name is Juan
Fernandez. I am the President of Local 154, District Council 37, AFSCME. I am here
before you today to share some of the concerns of the members of Local 154, the workers
I represent. These workers represent the titles of Research Assistant, Human Rights
Specialist, Claims Specialist, Special Consultants Level II, Public Records Aide, Title
Examiners, Departmental Librarians and a number of other related titles. Our members
provide professional, technical and clerical services at over twenty New York City
agencies and departments. They audit the quality of contractual services provided by
certain community agencies, they investigate Human Rights complaints, they analyze
data and produce reports, they investigate claims against the City, and they organize and
classify records and provide library services, among other functions.

Today, I would like to present some of the concerns that my members and [ have
regarding the plan presented by the New York City Department of Citywide
Administrative Services (DCAS) for the reduction of provisional workers in the City of
New York:

1. DCAS’s plan does not address the State’s mandate for a significant
reduction of the provisional workforce. The State of New York mandated
the City of New York to present a plan for the reduction of provisional
workers. As of December 2007, DCAS reported the presence of 36,000
provisional workers in the City of New York. However, DCAS’s figures and
schedule of tests and examinations indicates that the plan is intended to reduce
only half of the provisional workforce.

2. DCAS’s plan attempts to destroy the concepts of fitness and merit
embedded in the Civil service system by targeting over 60,000 competitive
positions, one third of the competitive workforce, for reclassifications,
consolidations, title broadbanding and/or removal of civil service
jurisdiction. Such a plan attempts to turn competitive workers into a mass of
workers in non-competitive positions serving at management discretion and
with limited or no civil service protections and no option for participation in
competitive promotional test.
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3. DCAS plan will dramatically reduce or eliminate promotional
opportunities for competitive employees. DCAS’s proposal includes
massive consolidations and broadbanding of titles. Past consolidations and
broadbanding of our titles resulted in reduced promotional opportunities and
lack of career path for New York City workers. Since level assignments are
left to management discretion, those assignments are usually given to very
few people in a subjective manner. Level assignments in broadbanded or
consolidated titles are the opposite of the intent of a merit and fitness system,
which rewards competence and hardwork.

4. DCAS plan unnecessarily removes dozens of titles from under its own
jurisdiction. DCAS’s plan does not list the titles that it expects to remove
from under its jurisdiction at Transit Authority. Moreover, DCAS’s does not
make any suggestions about the future of the titles affected by such action.
Removal of the Transit Authority titles from under DCAS jurisdiction would
be an unjustified action over the rights of competitive employees at Transit
Authority. Also, it would create disparities and inequalities among workers as
sometimes the same titles are used among other workers at City Agencies.

5. DCAS’s proposal will remove civil service rights and promotional
opportunities for several Local 154 titles. The proposal will consolidate,
reclassify or remove from DCAS jurisdiction some of Local 154 titles:

a. Human Rights Specialist title series workers will have their rights as
competitive workers denied. Since over 90% of these workers were
competitively appointed in 2003, DCAS plan to first consolidate and then
reclassify this title to non-competitive will reduce or eliminate their
promotional opportunities and then denied competitive workers of their
rights.

b. Consolidation of the Public Record Officer and Associate Public
Record Officer titles will eliminate career opportunities for
competitive employees. Those two titles are the traditional career
opportunities for the Public Record Aide workers most of whom were
competitively appointed in 2003. These three titles are part of the same
occupational Group. The removal of two of these titles will eliminate a
career track opportunity for competitive workers in the Public Record
Aide title.

c. Consolidation of Departmental Librarian title series and Title
Examiners Occupational group title will reduce or eliminate existing
promotional opportunities for these workers. Existing career
development for these series include Title Examiner to Supervisor to
Principal; for Departmental Librarian is to Supervisor and then to
Principal Departmental Librarian. The reclassification to non-competitive
of all of these three titles will eliminate promotional opportunities for
these workers.

d. Removal of the Claim Specialist title at Transit Authority from under
DCAS jurisdiction. Claim Specialists were appointed to permanent
competitive positions in 2003. DCAS’s plan would deny competitive
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workers of their rights by transferring them to an unspecified
jurisdiction.
DCAS’s proposal does not address the mandate of the New York State Legislation to
create a plan for the effective reduction of the provisional labor force. Also, attempts to
infringe over the rights to civil service protections and promotional opportunities of over
60,000 permanent competitive employees in the system.

The New York State Civil Service System as a system of merit and fitness has been able
to attract the brightest and the best of workers with the interest of public service at heart.
Also the Civil Service system has been the stepping-stone for generation after generation
of immigrant workers in their quest to be part of the public service. The Civil Service
System has helped to consolidate and give economic stability to New York State middle
class.

DCAS proposal will inflict tremendous damage to the values of merit and fitness
embedded in the Civil Service System. The plan will remove rights for competitive
workers and reduce or denied existing promotional opportunities for the same workers.

Local 154 strongly recommends that the State Civil Service Commission rejects
DCAS plan in its entirety. DCAS proposal does not properly address the mandate of
the State legislature nor does it benefit the Civil Service System.

We commend and thank the State Civil Service Commission for holding this public
hearing regarding DCAS proposal.

I am available to answer any questions you may have.
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The Notice of Examination is amended to change the date of the multiple-choice test from May 19, 2007 to
April 14, 2007,

WHAT THE JOB INVOLVES: Call Center Representatives, under supervision in the New York City 3-1-1 Call
Center, provide a single point of contact for all non-emergency City services utilizing state-of-the-art
telephone and interactive computer systems; respond to phone inquiries from the public, provide customer
service and information to callers, take complaints and service requests and forward them for further action,
enter inquiries, complaints and requests into appropriate computer systems and perform related clerical and
computer support work. All Call Center Representatives perform related work.

Special Working Conditions: Call Center Representatives will be required to work shifts including nights,
Saturdays, Sundays and holidays.

Some of the physical activities performed by Call Center Representatives and environmental conditions
experienced are: sitting for extended periods of time with headset on while monitoring two computer screens;
typing information into the computer using a computer keyboard; coordinating eye/hand movements while
handling calls and operating a console and computer; speaking calmly and clearly in order to elicit
information and give instructions to a continuous flow of callers under stress; listening carefully to clearly
understand information; making responsible decisions where timing is critical; and sitting within hearing
distance of other call takers working under similar conditions.

(This is a brief description of what you might do in this position and does not include all the duties of this
position.) .

THE SALARY: The current minimum salary is $24,994 per annum. This salary increases to a minimum of
$27,138 upon completion of Call Center Representative training and one year of satisfactory service. This
rate is subject to change.

HOW TO APPLY: If you believe that you meet the requirements in the "How to Qualify* section, refer to the
"Required Forms" section below for the form(s) that you must fill out. Retum all completed form(s) and the
application fee to DCAS Applications Section, 1 Centre Street, 14th floor, New York, NY 10007 by mail
only. DCAS will net accept applications in person from candidates.

HOW TO QUALIFY:
Education and Experience Requirements: By the last day of the Application Period you must have:
1. A baccalaureate degree from an accredited college; or

2. An associate degree from an accredited college and one year of satisfactory, full-time experience in
providing information or customer services to the public; or

3, A four-year high school diploma or its educational equivalent, and two years of satisfactory, full-time
experience as described in “2” above. One year of satisfactory, full-time experience working for New
York City government in providing information or customer services to the public may be substituted
for the two years of experience described above. College credit may be substituted for experience
on the basis of 60 semester credits for each year of experience as described in “2” above.

You may be given the test before we verify your qualifications. You are responsible for determining whether
or not you meet the qualification requirements for this examination prior to submitting your application. If
you are marked “Not Qualified,” your application fee will not be refunded and you will not receive a score.

READ CAREFULLY AND SAVE FOR FUTURE REFERENCE




Residency Requirement: You must be a City resident within ninety days of the date you are appointed to this
position if the appointing agency requires City residency and;

) You begin City service as a result of this examination; or

2 You are currently a City employee and you began City service on or after September 1, 1986.

English Requirement; You must be able to understand and be understood in English.

Proof of Identity: Under the Immigration Reform and Control Act of 1986, you must be able to prove your
identity and your right to obtain employment in the United States prior to employment with the City of New

York. .
REQUIRED FORM(S): ,
1. Application for Examination: Make sure that you follow all instructions included with your

application form, including payment of fee. Save a copy of the instructions for future reference.

2. Education and Experience Test Paper: Write your social security number in the box at the top right
side of the cover page, and the examination title and number in the box provided. Fill out Sections
A, A.l, A2, and B. This form must be filled out completely and in detail for you to receive your
proper rating. Keep a copy of your completed Education and Experience Test Paper for your records.

3. Foreign Education Fact Sheet (Required only if you need credit for your foreign education to meet
the education and experience requirements): If you were educated outside the United States, you
must have your foreign education evaluated to determine its equivalence to education obtained in the
United States. The services that are approved to make this evaluation are listed on the Foreign
Education Fact Sheet inc¢luded with your application packet. When you contact the evaluation
service, ask fora "document-by-document" (general) evaluation of your foreign education. You must
have one of these services submit its evaluation of your foreign education directly to the Department
of Citywide Administrative Services no later than eight weeks from the last date for applying for this
examination.

THE TEST: You will be given a multiple-choice test. Your score on the multiple-choice test will be used to
determine your place on an eligible list. You must achieve a score of at least 70% to pass the test. The
multiple-choice test may include questions on understanding written information; combining separate pieces
of information to form a general conclusion; applying general rules to a specific situation; understanding the
order in which things should be done; written communication (including spelling): ability to create accurate
records of information exchanged with caller; and other related areas.

If you pass the multiple-choice test, you will be given a qualifying practical test on a date to be announced.
This test will assess your proficiency in navigating multiple computer systems using a computer keyboard
and mouse. You will be given a call taking scenario and you will be required to navigate a web-based
computer application. In order to pass this test, you may be required to do the following within a specified
period of time, to be announced on the day of the test: obtain the appropriate information from the simulated
caller, navigate to the correct web page, access the requested information from the web page, and transmit
thie correct information to the simulated caller.

ADMISSION CARD: You should receive an Admission Card in the mail about 10 days before the date of the test.
If you do not receive an Admission Card at least 4 days before the test date, you must go to the Examining
Service Section, 1 Centre Street, 14th floor, Manhattan, to obtain a duplicate card.

THE TEST RESULTS: If you meet the education and experience requirements and pass both the multiple-choice
test and the qualifying practical test, your name will be placed in score order on an eligible list and you will
be given a list number. You will be notified by mail of your test results, If you meet all requirements and
conditions, you will be considered for appointment when your name is reached on the eligible list.

APPOINTMENT INFORMATION:

Selective Certification for Spanish: If'you can speak Spanish, you may be considered for appointment to
positions requiring this ability through a process called Selective Certification. If you pass a qualifying test, you
may be given preferred consideration for positions requiring this ability. Follow the instructions given to you in
the multiple-choice test booklet on the day of the test to indicate your interest in such Selective Certification,

Probationary Period: You will be required to pass a calltaker training course. In accordance with the Personnel
Rules and Regulations of the City of New York, probationers who fail to successfully complete such training
courses will be terminated.

SPECIAL TEST ACCOMMODATIONS: If you plan to request special testing accommodations due to disability
(f)r an alternate test date due to your religious belief, follow the instructions included with the "Application
or Examination."

The General Examination Regulations of the Department of Citywide Administrative Services apply to this examination and are part of this
Notice of Examination. They are posted and copies are available (n the Applications Center of the Division af Citywide Personnel Services,

"7 18 Washington Street, NY, NY.

The City of New York is an Equal Opportunity Employer.
Title Code No. 10260; Call Center Occupational Group

" Yot Informatian aboit otber exams; and your exam of list status, éall 212-669-1357. =
: o .~ " Internet: nyc.gov/dcas ~ .- - . :
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June 10, 2008

Good morning, President Groenwegen and distinguish members of the Commission. | am
Judith Arroyo, President of Local 436. We represent the public health nurses and
epidemiologists who work for the City of New York.

Thank you for allowing me to testify today on New York City’s proposed plan to decrease
provisionals within its work force.

| will not take up the Commission’s valuable time by repeating things the Commission will have
to read as part of your decision making nor going over things that have been or will be said
much better by my labor brothers and sisters.

| will take this time to address two items in the City’s plan.

The first is the City’s plan not to offer examinations where a license or certification is all ready
an inherent part of the title. | represent public health nurses. Part of the requirements for this
title is a license as a professional registered nurse. The license in this instance only guarantees
the person is a professional registered nurse (RN). It does not assure that the candidate has the
“merit and fitness” to be a public health nurse. The same can be said of any of the other titles
requiring licenses or certification.

The second is the City’s intention to reclassify certain titles as exempt or non-competitive
because of “discretionary managerial or policymaking decisions.” The New York City
Department of Health and Mental Hygiene (DOHMH) all ready such criteria in deciding its non
Civil Service managerial positions. The resuit, in one instance, has been that it appointed a
lawyer to be the director of a nursing program.

The Nurse-Family Program is a program where a public health nurse works with a first time




mother, usually a teen-age mother, and her infant until the child is two years old. The program
has a documented success rate in reducing drug use, decreasing drop rates, taking families off
the welfare rolls, etc. At the core of this success is the public health nurse.

While a lawyer has a license and may bring certain “discretionary managerial” skill sets, it does
not include the knowledge of a licensed professional registered nurse nor the specific skill sets
of a public health nurse. Yet, the New York City of Department of Health and Mental Hygiene
chose a lawyer to run a nursing program.

We can expect more such decisions to be made if the City’s plan to address provisionals is
approved as is and in its entirety.

Again, thank you for allowing me to testify. | will be happy to answer any questions you may
have.
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Hon. Nancy G. Groenwegen, President

New York State Civil Service Commission
New York State Department of Civil Service
Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, NY 12239

Re: NYC Department of Citywide Administrative Services application under
ivil Service Law 65(5

Dear President Groenwegen:

I am writing on behalf of the Uniformed EMTs and Paramedics, Local 2507,
AFSCME (“UEP”), a labor organization representing the EMTs and Paramedics employed by the-
City of New York in its 911 system. For the reasons sct out below, UEP objects to the March 28 .
proposal of New York City’s Department of Citywide Administrative Services “DCAS”),
submitted pursuant to Civil Service Law § 65(5), to reclass1fy the City’s EMTs and Paramedics’
from the competmve class to the non-competitive class.

For many years, the City of New York has failed to maintain compliance with Civil
Service Law and Constitutional mandates requiring that appointinents in the civil service be based
on merit and fitness. With respect to a number of positions in the competitive class, provisional
appointments were continued well in excess of the nine-month limit prescribed by Civil Service
Law § 65. In fact, the City has frequently violated that nine-month time limit with respect to
EMTs and Paramedics. On more than one occasion over the past three decades, litigation has been
brought against the City to compel civil service examinations for these titles.

Within the past year, the Legislatu:rc enacted an amendment to § 65 intended to spur
DCAS and other local civil service agencies to rectify their long-standing non-compliance with
that law. The amendment provides that DCAS will be permittéd to bring itself into compliance -
over a five-year period provided that it submits to the State Civil Service Commission a
comprehensive plan with “a schedule for administration of examinations . . ., 2 determination of

! In its application, DCAS refers to the titles as Emergency Medical Specialist-EMT and
Emergency Medical Specialist - Paramedic. DCAS application § 2.3.2, p. 14.
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additional appropriate existing or planed eligible lists, consolidation of titles through appropriate
reclassification, and any other lawful and appropriate means of implementation.” Civ. Serv. Law

§ 65(5)(b). The plan that DCAS has submitted does not meet this legislative standard, particularly
in regard to its treatment of the EMT and Paramedic titles. Rather than providing for examinations
for these titles, DCAS proposes to do away with examinations — it proposes to remove the EMT
and Paramedic titles from the competitive class and include them in the non-competitive class. Its
proposal is not a “lawful and appropriate means” of implementing the corrective action the
Legislature had in mind.

DCAS offers two rationales for its proposal. First, it argues that the EMT and
Paramedic titles have been “oversubscribed” — all qualified candidates were offered employment.
This is a specious argument. Whether the pool of candidates exceeds the positions to be filled is
essentially just a function of the number of positions to be filled. Because exams in these titles
were held so infrequently — in fact, the infrequency itself was a violation of the time constraints
prescribed by law — the number of vacancies to be filled after eligibles lists were certified was
generally exceptionally large. The remedy for this problem is not to do away with exams, but to
hold them with the frequency that employee turnover rates and the law require. Indeed, by its
“oversubscription” argument, DCAS attempts to profit from its own non-compliance with the law.

The second rationale that DCAS offers for its proposed re-classification is that

*_ EMTs and Paramedics are already required to take State certification examinations. DCAS

reasons that possession of the State certification insures that Paramedics and EMTs are competent
to perform their jobs so that further testing, by way of a civil service exam, is not necessary.

This second rationale contravenes the very purpose of the merit and fitness
provision of the Constitution. That purpose was “to replace the spoils system with a system of
merit selection and to protect the public as well as the individual employee.” City of Long Beach
v. Civil Service Employees Ass 'n, Inc., 8 N.Y.3d 465, 470 (2007); see also, Board of Educ. v.
Nyquist, 31 N.Y.2d 468 (1973). A system that permits unfettered discretion in choosing among
candidates who meet the minimum qualifications for a job simply permits patronage and other
insidious considerations to infect the hiring process. Holding the appropriate State certificate is a
minimum qualification for the EMT and Paramedic position; but Civil service examinations insure
that the best candidates for the job are hired, and that they are hired in the order of their
performance on the examination. Meeting minimum qualifications may go some way to insuring
fitness; but only the examination process insures that candidates will be selected on the basis of

merit.

In any event, the Constitution requires that merit for appointment be determined by
examination “as far as practicable.” N.Y. Const. Art. 5, § 6. DCAS makes no claim that holding
examinations for the EMT and Paramedic positions is not practicable. Nor can it do so. It has
held those examinations, however infrequently, for many years now. The skills and knowledge
required to perform the job are readily ascertainable, even if these are ascertained by the a review
of experience and education. Notably, the State itself classifies EMTs and Paramedics as part of .
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the competitive civil service and examines candidates using education and experience exams. See
Exam Nos. 20-349 and 20-523. Examining candidates is the only way to insure that the best are
hired first. It is the only way to meet the merit standard contained in the State Constitution.

For these reasons, UEP urges the Commission to reject DCAS’s application, or, at
the least, to require that its plan be modified to exclude the proposed reclassification of EMTs and
Paramedics to the non-competitive class. Please notify me of any hearing that the Commission may
schedule on DCAS’s application and please be advised that a representative of UEP would like to
appear and testify before the Commission at such hearing.

Very truly yours,

Walter Z Meginniss, Jr.

WMM/sh
cc: Patrick Bahnken, President
JATM\erns\dcas-applic-reclassification-opp-state-csc.ftr.wpd
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Good morning. My name is Faye Moore and I
am the President of the Social Service Employees vy nlon brown
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I am here today, at your respectful invitation,
to formally state our Union’s opposition to the plan
submitted by the NYC Department of Citywide
Administrative Services (DCAS) pursuant to
Section 65 of State Civil Service Law. As stated in

~our letter to the Commission dated June 3, 2008,
we ask that DCAS revise this plan or that it be
rejected by the State Civil Service Commission.

As you are aware, the DCAS plan has four
components that would allegedly combine to
reduce the number of provisionals pursuant to
Section 65. One part of the plan, to apply
additional resources to provide for more testing is

 long awaited and laudable. The remaining three

AFFILIATED WITH DISTRICT COUNCIL 37, NEW YORK CENTRAL LABOR COUNCIL, NEW YORK STATE, AFL-CIO



parts rely on discretionary appointments placing
the public at risk of receiving services from a
workforce of indeterminate and untested skill
instead of the constitutional standard of merit and
fitness.

In Local 371, we have seen how the
broadbanding component of this plan has a
negative impact on the public sector workforce.

We have no less than 3 broadbanded titles in our
bargaining unit. Where titles are subject to “level
promotions”qualified candidates can languish for
years in the first level of their title with no
opportunity for upward mobility without strenuous
intervention and negotiation by the Union.
Discretionary appointments within the competitive
class can be subject to a change of mission by an
Agency Commissioner or at the whim of a low level
manager. But too often, they have no basis in merit
and fitness.

‘The most alarming part of the DCAS plan is
the proposal to move certain employees from the
competitive class to the non-competitive class.




There are 4 title series represented by Local
371 that are being considered for reclassification.
They are Child Protective Specialist, Fraud
Investigator, Counselor (Addiction Treatment) and
the Community Liaison Worker series. The
inclusion of 2 of these titles actually defies the
recent history DCAS. |

In the case of the Child Protective Specialist,
there are over 1100 provisionals. However, this is
not the result of an inability to test. There are
currently 2 established lists in existence and an
exam scheduled for Saturday, June 14, 2008. The
title, which exists only in the Administration for
Children’s Services, has always had an
attrition/retention problem that is more the result
of the difficulty of the job and the hostile work
environment. Moving this title to the non-
competitive class will do nothing to address either
of these problems. |

The title is a derivative of the caseworker title
and was created in response to a child’s death in
the mid 90’°s. The Child Protective Specialist title
requires additional educational qualifications,



increased training and a separate Civil Service
exam. [t appears to be a backward step to now
classify the job as non-competitive thereby denying
the public a tested workforce to perform this
specialized work.

The Fraud Investigator title also has a number
of provisionals, albeit not as many as the Child
Protective Specialist. The Fraud Investigator title
was once housed in one location in Manhattan and
now works from offices in all five boroughs. As
part of the City’s Welfare Reform plan, the NYC
Dept of Personnel, the predecessor of DCAS, gave
many exams in this title, including education and
experience exams, in order to have a tested
workforce. There is currently a Fraud Investigator
list in existence and we are awaiting the
establishment of the promotional list. The
inclusion of this title begs the question “what is the
rationale?”

All of these dedicated civil servants,
incumbents and those yet to be hired would lose
certain rights and benefits as a result of a



reclassification. As you are aware, non-competitive
employees do not enjoy certain leave rights and do
not have the right to due process until they achieve
S years of service, unless negotiated by their Union.
To reclassify workers who have earned these rights
by demonstrating merit and fitness in accordance
with the State Constitution is unfair to them and to
the public that expects demonstrably qualified
workers to run their city.

Finally, the DCAS plan as submitted, will
weaken and ultimately destroy the Civil Service
merit and fitness system. Other than the
commitment to additional resources for testing, the
plan relies on a system of discretionary
appointments that eliminates the level playing field.
A workforce predominately comprised of non-
competitive employees lends itself to a system of
patronage and corruption that will take us back to
the days of Tammany Hall.

I ask that the State Civil Service Commission
request that DCAS revise its current plan or reject
it for the reasons stated today.
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Evelyn Seinfeld

Associate Director

Research & Negotiations

DC37, AFSCME, AFL-CIO

125 Barclay Street, 5™ Floor

New York, NY 10007

Re:  Local 333, United Marine Division,
International Longshoremen’s
Association, AFL-CIO,

Response & Comments to the
DCAS Proposed 5-Year Plan

Dear Ms. Seinfeld,

I am submitting this letter on behalf of Local 333, ILA, AFL-CIO, in connection
to the above referenced matter. Below are some of our objections to DCAS proposed 5-
year plan.

The proposed elimination of competitive promotional exams for the Ferry
Terminal Supervisor (hereinafter “FTS™) would adversely impact Local 333 Members
serving as Deckhands. To be clear, the FTS title is a direct line of promotion for
Deckhands. If the DCAS proposal is accepted with respect to converting this title into a
non-competitive title, then it would give management the ability to pick and choose
whom to promote without the strict controls provided by a competitive examination.
This would infringe upon the Merit and Fitness requirement in that the best candidates
will not have the same opportunities as the persons with the internal relationships within
the New York City Department of Transportation (DOT). whom could presumably use
thosc relationships to advance his/her career. In other words. by eliminating competitive
promotional examinations for the FTS title, DCAS will be creating a situation where
personal and political influence will determine civil service appointments.

Moreover. converting the competitive status of the FTS title to a non-competitive
title will eliminate a clear line of promotion for Deckhands. Deckhands have an
expectation that a promotional exam will provide the opportunity to obtain the FTS
position. This expectation is a tangible benefit in that only a certain pool of candidates

Page 1 of' 3



can take the exam to achieve the promotion to the FTS title. The pool of candidates is
smailer and therefore increases the opportunity to obtain the promotion. The proposed
conversion would destroy this expectation.

Currently, the pool of FTS candidates must serve in one of various titles,
including Deckhand, for a stated period of time as a qualification prior to sitting for an
FTS competitive examination. This ensures that the persons that ar¢ ultimately appointed
will have demonstrated his/her ability to serve in a closely related title. In the case of
Deckhands, they acquire the skills necessary to perform the FTS duties on the job. More
specifically, Deckhands are trained in matters that are directly tied to the duties of an
FTS.

Additionally, converting the FTS title Lo non-competitive title will likely impact
Deckhands from engaging in protected union activities, like filing grievances, or
challenging any DOT policics or actions, for fear of impacting their long-term ability to
obtain promotions within the organization.

DCAS argues in its papers that it is justifiable to convert competitive class titles
with historically few incumbents into the non-competitive class titles on the grounds, in
part, that having such low number of potential candidates makes it impracticable to
conduct competitive examinations. For support of this contention. it points to Civil
Service Law §42(2) for support. This is a weak argument in that §42(2) exempts small
Jjurisdictions, which it defines as jurisdictions with 5,000 or less residents, and New York
City has approximately nine million residents.

It should be noted that the FTS title is not a key high-level management position,
nor does this title have any input as to DOT’s policies. Moreover, the argument that the
exercise of judgment or discretion or the exercise of special skills bolsters DCAS’
position that this title should be converted from competitive to non-competitive class is
inconsistent in that the dutics of this title are analogous to other titles that are in the
competitive class. In other words, the level of discretion and specialized skills necessary
for the FTS position is not so out of the ordinary from other competitive titles to warrant
the conversion proposed by DCAS.

Consolidation of Ferry Titles Title

Currently, Deckhands are eligible to take promotional exams for the following
titles: (1) Ferry Terminal Supervisor; (2) Mate; (3) Assistant Captain (Ferry):; and. (4)
Captain (Ferry); Marine Oilers, a Local 333 title, are eligible to take promotional exams
for the Marine Engineer and Chief Marine Engineer titles; and, Dockmasters, a Local 333
title, are eligible to take promotional exams for the Supervising Dockmaster and Chief
Dockmaster titles.

Consolidating these titles (3.1.2.066 and 3.1.2.067, of 5-Year Plan) would impact
Local 333 members in that it will eliminate, or greatly reduce, promotional opportunities
for Deckhands already serving the DOT. Promotions would likely be governed by an



individual’s political or personal relationships. This cuts against the Merit & Fitness
requirement of the State Constitution in that consolidating and broadbanding the
proposed titles in 3.1.2.066 and 3.1.2.067 would distort any clear lines of promotion for
Local 333 members and also discourage Local 333 members interested in upward
mobility from exercising their union rights to file gricvances and engage in other
protected activities.

Another concern of Local 333 with respect to the above titles relates to the widely
held perception of Local 333 members that the DOT is engaged in an ongoing effort to
replace many workers assigned to Ferries with much younger college graduates of
Merchant Marine Academics. It is anticipated that if these titles are consolidated and
broadbanded, then many of the older workers that have waited many years to obtain a
promotions with respect to these title will not have those opportunities because the
positions will go to much younger Merchant Marine Academy graduates. It will in effect
provide the DOT with a basis to deny promotional opportunities on merit and fitness
grounds to the same pool of candidates that previously could have sat for competitive
examinations for the very same positions and had a realistic opportunity of being
promoted. In other words, the proposed consolidation and broadbanding of the
aforementioned titles would greatly increase the freedom of DOT to make discriminatory
appointments adversely impacting older Local 333 members.

In conclusion, we believe that the proposed changes would materially alter the
protections in place ensuring that appointments are made on the basis of merit and
fitness, and more specifically. would adversely impact Local 333 members’ promotional
opportunities.

If you have any questions, please call me at 212-766-9870.

Very truly yours,

Fausto E. Zapata. Jr.

C: W. Harrigan
M. Brandon
R. Russo
J. Lynch
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New York State Civil Service Commission
Tuesday, June 10, 2008

Testimony in Opposition to the DCAS Plan to Reduce Provisionals

My name is Dennis Sullivan. I am the Director of Research and
Negotiations for District Council 37, AFSCME, AFL-CIO. I am speaking
today on behalf of the 121,000 members of DC 37. DC 37 represents the
majority of union represented titles that work for the City of New York, and

a great number of them will be directly affected by the DCAS Plan.

District Council 37 opposes the DCAS Plan to reclassify competitive
class titles to either non-competitive or exempt titles, as a way to reduce the
number of provisionals who work for the City. We urge you to disapprove
those aspects of the Plan that do anything other than implement an
aggressive exam schedule and establish enforcement mechanisms to ensure

proper movement of civil service lists.

Approximately 300 of DC 37’s titles would be affected by the

changes that DCAS proposes in this Plan, which does not include promotion
opportunities that will be lost to thousands of employees. In addition, three
thousand of our members would be affected by the proposed transfer of the
Transit Authority and the Triborough Bridge and Tunnel Authority out of

DCAS’s jurisdiction.



We are prepared to discuss each one of our titles separately, if you
ultimately decide to consider a title for non-competitive status. But at this

4
time, I want to speak in more general terms about the Plan. raﬁ

The long history of why 38,000 provisionals work for the City need W

not be gone into now, but suffice it to say, the backdoor way of reducing the
number: by just converting their status out of the competitive class is
unacceptable to the Union and does not comport with the merit and fitness
principles of the New York State Constitution and the Civil Service Law.
Nor, ironically does it comport with the Court of Appeals decision in Long
Beach which took that City to task for employing provisionals in place of

competitive civil servants.

The Civil Service Law clearly mandates competitive testing for entry-
level positions up through managerial positions. Non-competitive
appointments are intended to be the exception rather than the rule. As the
Constitution makes clear, the reclassification of positions from the
competitive class can only occur when it is impracticable to determine merit
and fitness by competitive examination. In this Plan, DCAS is asking you to
agree to reclassify in one fell swoop, hundreds of titles from the competitive

to either the non-competitive or exempt category.



The notion that now, after decades of giving competitive examinations
for titles such as Police Communications Technician, Child Protective
Specialist, Sewage Treatment Worker, Fraud Investigator, Associate Park
Service Worker and on and on, that it is no longer practicable to do so is
ridiculous on its face. Simply stated, nothing in the law has changed to

make the giving of these examinations not practicable now.

As part of their strategy, DCAS asks you to approve their plan to
reclassify competitive class titles where they claim that the State has non-
competitive titles performing comparable work. DC 37 performed its own
review of the New York State Plan of Titles and we discovered that in fact,
the State has more appropriate competitive titles doing that same work. It
seems to us that in order to achieve the results that DCAS desires, it has
ferreted through the State Plan of Titles, with no objective analysis, other
than lpoking fora pon-c_ompetitive title that could match in words only, a

title description in the City.

-~ For example, the Plan proposes to reclassify Police Communications
Technician to the non-competitive title of State Police Communications
Technician, but there is a comparable competitive title called State Police

Communications Specialist which we believe is a more appropriate



comparison. Another example, the Plan proposes to reclassify Child
Protective Specialist to the non-competitive State title of Child Abuse
Specialist, which is limited to 15 positions in New York State. But the State
has a comparable competitive title called Child Protective Specialist. Now
we can go on and on with examples of how DCAS cherry-picked titles to
support their argument, but we won’t because you and your staff know well

what is in the New York State Plan of Titles.
Suffice it to say, their justifications are profoundly misleading.

As part of their strategy, DCAS asks you to approve their Plan to set
up parallel non-competitive analytical and management high level titles
similar to ones that already exist in the competitive class. If that were to
occur, promotional opportunities for career civil servants would be
eliminated or severely limited. Making mid-level and high-level positions,
whether non-competitive or exempt, pulls the rug out from under
competitive civil servants who take and pass civil service tests with the
__knowledge that they-have a promotion track to reach those high level
positions. Moreover; on-the chance that a competitive employee would
manage to move up to a non-competitive title, they would lose all their

-rights as competitive civil servants.



DCAS is also asking you to approve their Plan to reclassify any
competitive class title that has fewer than 20 incumbents, justifying it by
saying that it is not economically feasible to give so many exams. The
Constitution and the State Civil Service Law do not create an exception to
the merit and fitness requirement “due to economic feasibility.” This
proposal is also problematic because as previously mentioned, it would
remove promotion opportunities, since many of the titles in this category are

high-level positions.

DCAS also asks you to move titles that already require licenses or
certificates out of the competitive class. But while licensing may test for
areas of technical expertise, it is not intended as a substitute for the test of
fitness for public service which is essential for the merit system. Licensing
exams do not measure the kinds of qualities and abilities which are needed
for such functions as supervision of other employees or other administrative

duties. You already indicated as such; when you disapproved a City

proposal some years ago to make certain professional engineering titles that

require a State license non-competitive. Clearly, DCAé knows this as well,

because they omitted engineering titles in their Plan.



In conclusion, the DCAS Plan as it is constructed proposes to give
exams over the next five years sufficient to result in a reduction of
provisionals by only half. DC 37 is supportive of that part of the Plan
because it upholds the principles of merit and fitness. We believe additional

exams, possibly different kinds should be offered to the other fifty percent.

Civil Service Law provides rights to permanent competitive civil
servants that do not exist for any other classification. We are not willing to
accept the notion that our members can no longer receive those rights just
because DCAS does not want to give the exams necessary to make people

permanent.

DCAS has put longstanding principles of merit and fitness in
jeopardy in order to deal with an immediate problem of too many
provisionals. The result will be a civil service system, no different than the
spoils system that existed 100 yeafs ago when personal, political and

financial influence determined who got civil service appointments.
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Hon. Nancy G. Groenwegen, President

New York State Civil Service Commission
New York State Department of Civil Service
Alfred G. Smith Office Building

W.A. Harriman State Office Building Campus
Albany, NY 12239

Re: NYCD ent of Citywide Administrative Services application under
Civil Service Law 65(5

Dear President Groenwegen:

I am writing on behalf of the Uniformed EMTs and Paramedics, Local 2507,
AFSCME (“UEP”), 1 labor organization representing the EMTs and Paramedics employed by the-
City of New York in its 911 system. For the reasons sct out below, UEP objects to the March 28 .
proposal of New York City’s Department of Citywide Administrative Services ("DCAS”),
submitted pursuant to Civil Service Law § 65(5), to reclassify the City’s EMTs and Paramedics’
from the competmve class to the non-competitive class. .

For many years, the City of New York has failed to maintain compliance with Civil
Service Law and Constitutional mandates requiring that appointments in the civil service be based
on merit and fitness. With respect to a number of positions in the competitive class, provisional
appointments were continued well in excess of the nine-month limit prescribed by Civil Service
Law § 65. In fact, the City has frequently violated that nine-month time limit with respect to
EMTs and Paramedics. On more than one occasion over the past three decades, litigation has been
brought against the City to compel civil service examinations for these titles.

Within the past year, the Legislature enacted an amendment to § 65 intended to spur
DCAS and other local civil service agencies to rectify their long-standing non-compliance with
that law. The amendment provides that DCAS will be permittéd to bring itself into compliance -
over a five-year period provided that it submits to the State Civil Service Cormmission a
comprehensive plan with “a schedule for administration of examinations . . ., 2 determination of

! In its application, DCAS refers to the titles as Emergency Medical Specialist-EMT and
Emergency Medical Specialist - Paramedic. DCAS application § 2.3.2, p. 14.
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additional appropriate existing or planed eligible lists, consolidation of titles through appropriate
reclassification, and any other lawful and appropriate means of implementation.” Civ. Serv. Law

§ 65(5)(b)- The plan that DCAS has submitted does not meet this legislative standard, particularly
in regard to its treatment of the EMT and Paramedic titles. Rather than providing for examinations
for these titles, DCAS proposes to do away with examinations — it proposes to remove the EMT
and Paramedic titles from the competitive class and include them in the non-competitive class. Its
proposal is not a “lawful and appropriate means” of implementing the corrective action the

Legislature had in mind.

DCAS offers two rationales for its proposal. First, it argues that the EMT and
Paramedic titles have been “oversubscribed” — all qualified candidates were offered employment.
This is a specious argument. Whether the pool of candidates exceeds the positions to be filled is
essentially just a function of the number of positions to be filled. Because exams in these titles
were held so infrequently — in fact, the infrequency itself was a violation of the time constraints
prescribed by law — the number of vacancies to be filled after eligibles lists were certified was
generally exceptionally large. The remedy for this problem is not to do away with exams, but to
hold them with the frequency that employee turnover rates and the law require. Indeed, by its
“oversubscription” argument, DCAS attempts to profit from its own non-compliance with the law.

The second rationale that DCAS offers for its proposed re-classification is that

" EMTs and Paramedics are already required to take State certification examinations. DCAS

reasons that possession of the State certification insures that Paramedics and EMTs are competent
to perform their jobs so that further testing, by way of a civil service exam, is not necessary.

This second rationale contravenes the very purpose of the merit and fitness
provision of the Constitution. That purpose was “to replace the spoils system with a system of
merit selection and to protect the public as well as the individual employee.” City of Long Beach
v. Civil Service Employees Ass 'n, Inc., 8 N.Y.3d 465, 470 (2007); see also, Board of Educ. v.
Nyguist, 31 N.Y.2d 468 (1973). A system that permits unfettered discretion in choosing among
candidates who meet the minimum qualifications for a job simply permits patronage and other
insidious considerations to infect the biring process. Holding the appropriate State certificate is a
minimum qualification for the EMT and Paramedic position; but Civil service examinations imsure
that the best candidates for the job are hired, and that they are hired in the order of their
performance on the examination. Meeting minimum qualifications may go some way to insuring
fitness; but only the examination process insures that candidates will be selected on the basis of

merit.

In any event, the Constitution reguires that merit for appointment be determined by
examination “as far as practicable.” N.Y. Const. Art. 5, § 6. DCAS makes no claim that holding
examinations for the EMT and Paramedic positions is not practicable. Nor can it do so. It has
held those examinations, however infrequently, for many years now. The skills and knowledge
required to perform the job are readily ascertainable, even if these are ascertained by the a review
of experience and education. Notably, the State itself classifies EMTs and Paramedics as part of .
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the competitive civil service and examines candidates using education and experience exams. See
Exam Nos. 20-349 and 20-523. Examining candidates is the only way to insure that the best are
hired first. It is the only way to meet the merif standard contained in the State Constitution.

For these reasons, UEP urges the Commission to reject DCAS’s application, or, at
the least, to require that its plan be modified to exclude the proposed reclassification of EMTs and
Paramedics to the non-competitive class. Please notify me of any hearing that the Commission may
schedule on DCAS’s application and please be advised that a representative of UEP would like to
appear and testify before the Commission at such hearing.

Very truly yours,

Walter ; Meginniss, Jr.

WMM/sh
cc: Patrick Bahnken, President
J\TM\ems\icas-applic-reclassification-opp-state-csc.ir.wpd
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~ow York City District Council of Carpenters, UBCJA -and-
~new York Cily Departiment of Citywide Administrative Services
(OS5, 8 65(5) Reclassification/ Consolidation Proposal)

Fyimee Toree VT e by
FACAT BT v dEiangads.

Thie fiens represents the New York City District Council of Carpenters, United
300 of Camenters and Joiners of America, AFL-CIO (*the District Council”). On

y che New Yok Clty Department of Citywide Administrative Services (“DCAS™) pursuant o
Mo Yark T Servies Law ("CSL™) § 65(5) to (a) reclassify from the Competitive to the Non-
£ vpeouive Class ali Civil Service titles represented by the District Council in New York City,
ard i elinnssie certain of those titles through consolidation (“the DCAS Plan™).

As ¢ xp!m* 4 more fully below and in the upcoming testimony of William Lacey, the
sl Conre:t's Director of Civil Service Affairs, it is the District Council’s position that the
DUAS PMan :.n._lmd ce soundly rejected for several reasons, including the following:

A The DCAS plan would violate New York State Constitution, Articte V, § 6 and
New ork Seaie Civd Service Law ("CSL") §§ 42 and 44, which require that appointments and
erometons 1the Crvil Service be made according to merit and fitness ascertained, as far as
v conpetitive examination.

nract-oanle »

. The DCAS Plan would violate CSL § 65's strict prohibition against long-term

(hstrict Council, we hereby submit this statement in opposition 1o the plan proposed
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eranieoment of provisionals by effectively allowing provisional employees to be converted to
poaneeont stztis without competing in ap examination.

<. The DCAS Plan would make a mockery of the stated lcgislative purpose of CSL
S mamedby Lo uriber “the constitutional mandate of making appointments and promotions
i to weenit and fitness to be ascertained, as far as practicable, by examination, which, as

1
=g

{u ar poacticzible, shall be competitive.™

0, The DCAS Plan is entirely unnecessary, given the existence of Civil Service
4okt ists forthe Carpenter and Supervisor Carpenter titles and upcoming examinations for the
Dackbiiider and Rigger titles.

i The DCAS Plan would harm all of the District Council's bargaining unit
mamnovs, whether selected by examination or otherwise. Further, any attempt to implement the
THOAS Plan withour bargaining with the Distnict Council over these adverse impacis would
viotare ©SLow 20U-2¢ 11, which prohibits unilateral changes in working conditions of represented
PG RpIcyees

. The DCAS Plan would harm the public by permitting safety-sensitive work to be
vred By dividiials who have not demonstrated their merit and fitness for the trade, and by
Abiova, s unguakied .nmvnduals to attain appointment to such positions by patronage, cronyisin

dho corraption

BACKGROUND

1 Disiiiet Council represents approximately 25,000 Carpenters and emplovees in
reialed Bades i the New York City metropolitan area, including approximately 850 Civil Service

eranicovees, including Carpenters, Supervisor Carpenters, Dockbuilders, Riggers and retated

Adb o the ot Service titles represented by the District Counci! are, and always have
bediy caassitiad in the Competitive Class. For more than sixty years, employees in those titles
hinne been selectsd on the basis of merit and fitness determined by examinations given

aprro visteny 2VETY SeVEN years.

i, LU AS has established Civil Service eligible lists for the Carpenter and

; crier titles that may be used to replace approximately 134 provisionals in those

t 5 has scheduled a Dockbuilder examination in order to replace five provisionals in
1&*.4:_ titic. DOCAS has scheduled, but inexplicably has cancelled, a Rigger ¢xamination in order to
eoinis four provisionals in that title. The District Council has requested, but DCAS has not yet
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schoduicd. 2 Ship Carpenter examination to replace four provisionals in that title.

On March 28, 2008, DCAS submitted a plan, ostensibly prepared pursuant to CSL §
winch all of the Civil Service titles represented by the District Counctl would be
ine Non-Competitive Class, and some of those titles would be eliminated through
DCAS has not consulted with the District Council concerning that plan.

ARGUMENT

Tire B¢ AS Plun Would Violate

“ew YVork State Constitution Article V, § 6
and USTL 38 42, 44, which Require that
Appointments and Prometions in the Civil
Service Be Made according to Merit and
Titness Ascerfained, as Far as Practicable,
v Compelitive Examination.

A

Article V, § 6 of the New York State Constitution provides that appointments and
procieaas e Clvil Service "shall be made according to merit and fitness to be asccminﬁd,
: prociivable. by examination which, as far as practicable, shall be competitive. ...
is added). This constitutional mandate is reflected in CSL § 44, which defines "the
camnenitve class™ as "all positions for which it is practicable to determine the merit and fitness
ot nr canrs by nmpﬂtitive cxamination” and in CSL § 42, which defines the "non-competitive

S stuens... for which it is found by the Commission having jurisdiction to b2 nc!
otk fc 1C ascerain [he merit and fitness of applicants by competitive examination."

Nev. Turk State courts view the competitive examination process "as the foundation of

" which is designed to ensure that "competence, rather than cronyism should
»v.woc appointments.” See McGowan v. Burstein, 71 N.Y.2d 729, 530

S i88), Goodfellow v. Bahou, 92 A.D.2d 1085, 461 N.Y.S.2d 570, 571 (3d
P, 1223 the Court of Appeals held in the case that prompted the Legislature to enact the
law abzsuc here, OSL § 65(3): ““The purpose of this provision was to replace the spoils system
Wit st nf mert selection and to protect the public as well as the individual employee.’

E ~i avindate ‘may not be blinked or avoided.’”” Citv of Long Beach v. Civil

;3 Ass’n, Inc., 8 NLY.3d 465, 470, 835 N.Y.S.2d 538, 540, 867 N.E.2d 389, 391

e -»t ag cl(’r\ﬂl

Na) ~
l'\

g ation is the overriding rule, and exceptions are rare. See Condell v.
5P A .24 5 546 N Y.S.2d 727, 731 (3d Dept. 1989); Murphy v. Rosenblatt, 140
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e T a3 N YLS.2d 432, 436 (S.Ct. NUY. Co. 1988); Andersen v. Ricg, 277 N.Y. 271,

".' LY i HERE G266 (1938). Exceptions to the competitive testing requirement are limrfed
to vases wheore the position involves: (1) a confidential relationship between the employee and
the apes caliiee officer; (2) the exercise of high-level policy-making discretion or authority; or (3)
eonene? quesiitios or expertise which cannot be measured by competitive examination. See
Vb v Axelmd, 90 AD.2d 577, 456 NUY.S.2d 135 (3d Dept. 1982); Murphy, 531 N.Y.S.2d at

Harthenmore, reclassification of a Civil Service title from the Competitive to the Non-
(Cermesianive Class s only appropriate where the reclassification is designed to conform the Civil
spe.usment process to a pre-existing reality (e.g.., to climinate an examination

iiere the nature of the title has changed, making it impracticable to test the skills of
oyee v. Ortiz, 108 A.D.2d 158, 487 N.Y.S.2d 746, 751 (1st Dept. 1983).
&

Uinder these well-established principles, the DCAS Plan to reclassify Carpenter and
P -t Bites conen the Competitive to the Non-Competitive Class, and to eliminate certain titles
ey cmnatidaton violates the governing law. This is so for several reasons:

‘ The aifected titles, including Carpenter, Supervisor Carpenter, Dockbuilder,
serisor Dockbuilder, Rigger and Ship Carpenter, all involve skilled trades which, by their
rarure. cun be comperitively tested. Such tests can be used (o determine an applicant's merit and

Ernpae S e vade by, among other things, examining the applicant's knowledge of tools.
1:ls, waork pracvees and building codes. Such tests have been used for six decades to
1:1e merit and fitness for these positions at New York City mayoral and non-mayoral
rescies, and have been routinely used in apprenticeship training programs to determine
pomeicney fo: such positions in the private sector.

1T fey

i

c

: The atfected ttles do not involve confidential relationships, high-level policy-
it un diseredon or authority, or personal qualities or expertise which cannot be measured by
COMIPSETIVEe crantnation.

. ¢ chaage has occurred in the nature of the affected titles or in the work expected
ot sppacatits o those iitles that would require or justify discontinuance of competitive

ca e 100A

1. IMCAS has not and cannot identify any burdern that would be imposed by
coneelag (o design and administer examinations for Carpenter and the other affected titles.

niiice Carpenters in the New York State Civil Service, Carpenters and related
fitirg i the New York City Civil Service work in a single geographic area, for which
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ey speatons can be easily administered.

A e preposed elimination of certain titles by consolidation with related titles (c.g.,
reclzeing Sunenasor Carpenter in the Competitive Class with “Carpenter Level 2" in the Non-

oenoeniive {lass) would unlawfully permit employees to obtain supervisory status without
doerr onsrating their ment and fitness for the higher-level position through examination.

Bal
i n
i1

Thus oo factors are present which would, under the governing law, permit
reniassiicatian of the atfected titles from the Competitive to the Non-Competitive Class, or
shenneion of posttions through consolidation. Absent such factors, the DCAS Plan amounls (o
ne:h ,_;z mors <han an attempt to evade the broad constitutional and statutory mandates requiring
that merit and {tuess for Civil Service positions be determined by competitive examination "as

n

Ly nr o Franblo
POV a8 NTLCUCA tJlL.

ik, ¢ he L20.AS Plan Would Violate CSL § 65, which
{"vahiints Loug-Term Employment of Provisionals,
by Cenverting Provisional Employees to Permanent
Stateg without Requiring Them To Compete in Examinations.

{3185 Plan represents a blatant and unlawful attempt to avoid the requirements f
0L g a3, wiel profubits long-term employment of provisionals and requires their replaceient

by v Service eligibles.

'Sk & 65 permits provisional appointments only for a limited period of time and only as
e See City of Long Beach, 8 N.Y.3d at 470-71; Jovce, 487 N.Y.S.2d ar 748,
"5 1. auting Mateer of Hannon v, Bartlett, 63 A.D.2d 810, 405 N.Y.S.2d 513, 515. Aftera
pesilion has beon Flled provisionally for one month, a Civil Service examination must be
aicared ot that posiiion; no provnsxona] appointment may continue for more than nine months;

and suzressive provisional appointments may not be made to the same position. See CSL

Lo oand <
- e [ §

PO

AT AS 18 concerned about the existence of provisionals in New York City’s Civil
Serview carpeiniry warkforce, it should comply with CSL § 65 (a) by having Civil Service

Y pinilons ndmmzslcrcd where necessary and (b) by replacing provisionals with Civil Service
bl e bave de nionstrated their merit and fitness through examinations and are awaiti~o
++t et to vacamt or provisionally-filled positions. Indeed, for those titles (like Carpenter

: I nter) where eligible lists exist to fill vacant and provisionally-filled

e sitine g ,hc DCAS Plan would abrogate the rights of those candidates who are awaiting
Apevitiinent trom eligible lists, and invite individual lawsuits or class actions on their behalf.
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In shiers, veclagsification of positions in the Competitive Class is not a lawful means of
Cicee s ae AR failure to timely administer examinations and certify appointments from
b dists for positions occupied by long-term provisionals. As the Court held in Joyce v.
(P7NY S 24 4t 750-51, quoting Matter of Board of Education v. Nvquist, 31 N.Y. 2d
241 NUY.S5.2d 441, 447 (1973):

Ifthere 1s problem with the competitive process in selecting the most able people
{or a post, the solution lies, not in the unconstitutional attempt of the
Cominissioner to bypass the requirements of constitutionaily mandated
examinations, but in examination procedures which will provide a true test of a
candidate’s ability and probable performance in the position for which he is being
sxamined.

i The BOUAS Plan Would Make a Mockery
of the Stated Legislatuve Purpose of
Becontiy ¥nacted CSL, § 65(5).

N

. Si. 4 055 was enacted to respond to the excessive number of long-term provisionils
coniosod by Wew York City. According to the statement of legislative findings, that law’s goal
33 to futher “the constitutional mandate of making appointments and promotions ‘according to
derit cnd fitnsss 1o be ascertained, as far as practicable, by examination which, as far as
wrsciesble, shall be competitive.”” To accomplish that goal, the Legislature required DCAS to
LLlaniilo o e Cotmniission a plan to lower the total of provisional employees to five percent of &l
3 1w {lass positions. The Legislature advised DCAS that its plan may include, amornig,
wrher iy, an nercased number of scheduled examinations and additional eligible hists, CSL §
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The P A pian makes a mockery of that legislative goal by eliminating competitive
Coeiictiois citirely for more than 22,000 employees in 294 titles - fully 15 percent of all
Choapeannyve {Gass employees in mayoral and non-mayoral agencies — instead of using
cenmpotitive sxaminations to remedy the City’s past failure to administer its Civil Service system
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the (M7AS pian only nominally increases the total of number of examinations that DCAS
aciamasiers cach year 1t takes no account of existing eligible lists that can be used to replace
i cvisionas i litles such as Carpenter and Supervisor Carpenter. And it entirely ignores the
nezctiesbiiity standard that the law mandates for determining when a competitive examination
o giver for @ tiite. As such, the DCAS plan violates not only the constitutional and
v provisions governing examination and classification, but also the very law that it wzs
B 10 umplenient.




I The B3OAS Plan Is Entirely Unnecessary for the

Civid bervice Titles Represented by the
Jstrict Council

Jis eapiained anove, DCAS has established current Civil Service eligible lists for the
Cunenior aind Supervisor Carpenter titles and can use those lists to replace provisionals in those
sbes wiih pecnanents. In addition, DCAS has scheduled a Dockbuilder examination and can sct
4 wchoauie o 2 Rigeer examination {(which was inexplicably scheduled but cancelled in
Pebirna y 2008). As for Ship Carpenter, DCAS can schedule an examination for that title, as 1l
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Thus, tiere is no reason why DCAS should be targeting its illegal and ili-considered plan
at i piies repiesented by the District Council. Through vigilant enforcement of the laws
corocinimg cxamination, certification and appointment, the District Counctl has assured that the
[ ysod0ns 1t represents in New York City are filled with eligibles who have
¢ rheir mment and fitness through testing. . Hence, there is no policy ot purpose to te
scried by removing these titles from the Competitive Class.

i Any Adtempt To Implement the Proposed
Pedias #fivutions without Bargaining
with Affected Unions Concerning the
simpaci of the Reclassifications upon
taeir Bargaining Units Would Be Unlawful

»;,

‘i3 oot esmablished that, under CSL § 209-a(1), a public employer may not unilaterat’v
spienizilt changes in working conditions which adversely impact upon a Union's bargaining
aroseezubices. Toothe instant case, the DCAS Plan would have enormous and ongoing impacts
vpen tha Dismiet Council’s bargaining unit members, both those who are currently employed by
“1an Y ork (il and those who would become employed by New York City after the proposed

ieflirr Araong those impacts are the following:

i The DCAS Plan would create divided bargaining units, with employees sclected
dr ouph eosipetitive examinations working alongside emplovees selected by other means.
wu surely would arise concerning those employees' relative rights at times of job
eni e ination, transfer and layoff.

The DCAS Plan would permit employees selected without competitive iesting to
sooervise emplovees who were selected by other means.
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The DCAS Plan would deny employees selected through competitive

craminationy the job security and due process rights that they have long enjoyed under CSL § 75,
ared wonid deny such basic protections to new employees selected by other means.

~

‘fhe practicat adverse impacts upon bargaining unit employees posed by the DCAS Plan

5 !:ueliy cequize Darganing with the District Council pursuant to CSL § 209-a(1). If the plan were

SR Tary ﬂ rwvard before such bargaining is completed, such action would be unlawful and could
¢ ahaenged boti ot the Public Employee Relations Board and in a judictal injunction

3 ‘The 2UAS Plan Will Harm the Public.

Carperory, dockbuilding and rigging are all safety-sensitive trades that can pose serious

RIS AT ;L-:\.ti.-'*%‘ deadiy safety hazards if they are not performed properly. Those hazards can arise
Jiang thie ~oirse of and after the completion of construction. The DCAS Plan nonetheless

o hese rades to be performed by personnel who have not demonstrated their merit
negs th muvh examination, as their predecessors have been required to do for decades.

Sernining these titles to be filled without competitive examination also invites a return to

the creavism, patronage and corruption that brought about the passage, more than a century ago,
<f e Riatc s vonstitutional and statutory merit and fitness requirements.

CONCLUSION

Civit Service Carpenters and employees in related trades in New York City are and have

alan s geen selecied through competitive examination. This legally required practice has
wwsnved public employers a highly competent, skilled and stable workforce, and has prevented
ceasiips Biriag practices that predated the Civil Service system.

{ he 2CAS Plan to remove those titles from the Competitive Class is 1llegal, unnecessary
desirncteve of the Civil Service system. We therefore urge you to reject this ill-considered
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prososan and e require New York City to obey the laws that require competitive examinations

Vi (ihie.
Respectfully submitted,

BROACH & STULBERG, LLP

By:

Robert B. Stulb erg

oo e Walligm Tacey



Good morning, NYS CIVIL SVC COMMISSION AME ALi OTHER THAT ARE PRESENT.

My Name is Thomas Kattou | am the treasurer alect for local 376, dc-37 AFSCME — AFL-CIO.

ON BEHALF OF LOCAL 376 AND THE PRESIDENT GENE DefMARTINO AND ITS EXECUTIVE BOARD, iD
LIKE TO VOICE SPECIFIC OBIECTIONS TO THE PROPOSED DCAS PLAN.

WHICH ARE PARAGRAPH 2.3.1 OF THE PLAN REGARDING RECLASSIFIENG TITLES FROM THE
COMPETITIVE TO NON COMPETITIVE CLASS, THIS RECLASSIFICATION WOULD REMOVE THOUSANDS
OF ALREADY CIVIL SERVANTS OF DUE PROCESS RIGHTS AND OTHER BENEFITS OF COMPETITVE
STATUS. WHO CURRANTLY HAVE THESE RIGHTS?

LOCAL 376- HIGHWAY REPAIRERS AND CONSTRLCTION LABORERS WHOM FOR MANY YEARS OF
BEING COMPETITIVE AND PLACED ON A CIVIL SERVICE LISTS, ARE NOW IN DANGER OF BEING NON
COMPETITIVE IT'S WRONG. THE COURTS HAVE ORDRED MORE COMPETITIVE LISTS NOT LESS. BOTH
OF THESE TITLES ARE PREVAILING FATE TITLES, THEY ARE RECOGNIZED BY THE NYC COMTROLLERS
OFFICE FOR SURVEY PURPQOSES THAT QUALIFY FOR PREVAILING RATE BECAUSE THEY DO ALL THE
TASKS REQUIRED ON THE JOB, WHERE SIMILAF STATE TITLES DO NOT.

AND THESE 2 TITLES OF HIGHWAY REPAIRERE AND CONSTRUCTION LABORER ARE COMPARABLE TO
CONSTRUCTION WORK BEING PERFORMIED iN THE CONSTUCTION INDUSTRY. THESE 2 TITLES ARE
SPECIFICALLY AFFECTED BY PARAGRAPHK 3.3.3.2.06 WHICH PROPGSES RECLASSIFING THESE TITLES
WRICH ARE COMPETITIVE TO NON COMPETIT!'/E AND REMOWVES PERMIANANT STATUS. AND ALSO
REMGVES DUE PROCESS RIGHTS, AlD ALL OTRHZR BEMEFITS OF COMPETITIVE STATUS.

THIS PLAN FOR RECLASSIFICATION VWILL HARM THE CITY OF NYs EFFORTS TO HIRE AND PROMOTE BY
MERIT AND QUALIFICATION ,AND MAKE A Iv:iOCKARY QT THE CiVIL SERVICE SYSTEM.

THIS PROPOSAL WOULD AFFECT THOUSANDS (0F OTHER CIViL SERVANTS AS WELL.

WE BELIEVE THE DCAS PLAN 'WOULD VIOLATE CVIL SERVICE LAW.

AND IT [S CERTAINLY NOT IMPRACTICABLE TO iR HIGHWAY REPAIRERS AND CONSTRUCTION
LABORERS BY COMPETITIVE EYAMIMNATION.

THE COURT DECISION WHICH SPARFED THIS P AN WE BELIEVE, HAD ORDERED MORE COMPETITIVE
EXAM S, THE COURT DID NOT SAY REMOVE COMPET. TVE EXANIS ANL: STATUS FROM CIVIL SERVANTS

THAT ARE COMPETITIVE.
WE ASK THAT YOU THE STATE CIViL SERVICE COAMESSION REJECT THIS PLAN IN ITS ENTIRTY .
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Good morning, Commission President Groenwegen, Commissioner Wall and

Commissioner Ahl. I am Martha Hirst, Commissioner of the New York City Department of
Citywide Administrative Services (“DCAS”). We have been looking forward to meeting with
you, to discuss the Comprehensive Plan which we submitted to the Commission on March
28, 2008 pursuant to Section 65(5) of the New York State Civil Service Law. DCAS has
submitted a plan that, consistent with available resources and the need for continuity in
public services, provides a timely and practicable implementation schedule in furtherance of
the purposes of Section 65(5). I would, therefore, like to thank you for this opportunity to

address the Commission today, and to answer any questions you might have.
LONG BEACH DECISION

On May 1, 2007, the New York Court of Appeals rendered its decision in City of Long
Beach v. Civil Service Employees Association, 8 NY3d 465 (2007) The City quickly realized

the significance of this decision and began, almost immediately, to consider how best to

respond.

[t is no secret that the City of New York then employed and continues to employ over
30,000 provisionally appointed employees. All of these employees perform important work
and many of them, in fact, perform witica/ work. Consequently, as impossible as it would
have been, practically speaking, to come into compliance quickly with the time frames
specified in the Civil Service Law, it would have been unwise, even irresponsible to

immediately replace more than 30,000 seasoned, trained and knowledgeable employees who




deliver essential services to the citizens of, and visitors to, our city around the clock, ever

dav.

We were glad to work together with the municipal unions when we approached the
Governor's Office and the Legislature to enact legislation which would enable the City to
develop a plan to come into substantial compliance with the ume frames provided in the

Civil Service Law within a period of five vears.
THE PLAN

Our Plan 1s comprised of several major components, each of which s discussed in detail in
the Plan and which I will briefly address today: (1) innovative examination strategies which
will allow us to significantly increase the number of competitive examinations we administer
each year; (2) a sertes of classification actions; (3) the transfer of civil service administration
for the New York City Transit Authority and Triborough Bridge and Tunnel Authority; and

(4) aggressive implementation strategies.

In a very real sense, the need to develop a plan provided us with an opportunity to consider
fundamentally how we /ave been administering and how we shoxld be administering the Civil
Service in the City. For example, we have considered whether or not titles in the City of
New York, where the scale of the system we administer 1s so enormous, it Is appropriate to
have well over 1000 separately classified competitive titles. As you know well, every
competitive class title represents a potential civil service examination. What is the rationale
for having a competitive class title in which only one or two people typically serve? As my
colleagues in DCAS’s Bureau of Examinations always remind me, it takes as much effort to
develop an examination which will be administered to five candidates as it takes to develop
an examination for a thousand. In considering ways to accomplish our objective
comprehenstvely, smartly, and maximizing the resources available to us to do it, these were

critical questions for us to considet.



Examinations

We knew from the beginning that the single most significant component of this Plan would
have to be the administration of more civil service examinatons. .\nd, in fact, it 1s. Through
a scries of innovative approaches to exam administration, which I will discuss more fullv 1n a
minute, we fullv expect that, by the end of the fifth vear of the plan, 18,000 new permanent
appointments will be made to positions currently held provisionally as a result of the
examinations we will be administering over the course of the Plan. And, more importantly,
by the end of the five vears, we will have instututionalized those innovations so that the City

should never again be in the situation we now find ourselves.

Our proposal is to increase our exam schedule with twenty new exams each year. The twenty

extra examinations are not just any exams and cannot, in fact, be seen as “just twenty”. They

are titles for which we are developing sizable “item banks;” that is, repositories of possible
s T MY ot g o A

questions which can be used over the course of zﬂﬂﬂiﬁrﬂ;exams for a particular ttle. And
the titles we have selected for item-banking are precisely those titles where historically the
most provisional appointees have been serving (such as our classified title of Principal
Administrative Associate), or those title requiring the most frequent examinations. For

example, in the second year of the Plan, we expect to develop a four-exam supply of

questions (or “items”) for twenty different titles. After administering an examination once

for one of those titles, we will be able to offer another examination for the title — actually,
three additional examinations for the utle — almost as soon as the need arises. Add this to the
twenty titles marked for item-banking in the second, third, fourth, and fifth years of the Plan.
We, therefore, expect to have sizable item banks for nearly eighty titles; giving us the
capability to administer 320 exams for these titles. By the end of the five years, we will not
only have amassed a huge item bank, we will have also institutionalized this approach to

exam development and administration