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Chapter 8: The Freedom of Information Law (FOIL), p. 177

Note: This section was current as of July 1, 2001. The Freedom of Information Law was
materially revised by Chapter 22 of the Laws of 2005. Readers are advised to consult the
official compilations of such Law in either printed or electronic format.

Appendix E: State Administrative Procedure Act, page 325

Note: This section was current as of July 1. 2001 and has been included as a guide for
reference purposes only.  The State Administrative Procedure Act (SAPA) remains
subject to frequent revision. Readers are advised to consult the official compilations of
such Act in either printed or electronic format.

page 435

World Wide Web

Fach of the States listed below maintain their own home pages which allow viewers to
visit the executive, judicial or legislative branches of government.
Manyv of the States provide a list of agencies on the Web, along with bill tracking features
and a search function to locate specific governmental information.

The information, below, was accurate as of July 1, 2001. Web pages are updated
frequently; viewers are encouraged to explore State Web sites or utilize the key word
search capabilities or popular Internet search engines.

New York, This site provides access to agencies that conduct hearings and to agency
regulations. The Division of Administrative Rules of the New York State Department of
State also furnishes useful information regarding the State Administrative Procedure Act
and rulemaking in New York.

http://www state.ny.us/
http://www.dos.state.ny.us/
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Foreword

This manual is the outgrowth of a cooperative project
undertaken by the New York State Department of Civil
Service, the Public Employees Federation, the Governor's
Office of Employee Relations, the Rockefeller College of the
State University of New York, and the Government Law
Center of Albany Law School. The original manual,
published in 1961 and revised once in 1972, was authored
entirely by Louis J. Naftalison. Following publication, it
was in great demand throughout the State. Hearing
Officers, Administrative Law Judges, parties to
administrative proceedings, professors and students of
administrative law, and those with a general interest in
administrative proceedings all sought copies.

Once all the printed copies of the manual had been
distributed, photocopies started to circulate, and as late as
1998 the Department of Civil Service-the department that
published the original and revised manuals-was still
receiving requests for copies. This was true even though
the manual was written before the State enacted the State
Administrative Procedure Act (SAPA) governing
administrative proceedings in many of the State's agencies

and departments. In addition, some sections of the
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manual-such as the evidence appendix-had become dated
by changes in the law and its application in the
administrative adjudicative setting. But many of the
passages retained important and valuable information on
the proper functioning of the administrative process in
New York State. Practical advice and admonitions
regarding the proper role of the hearing officer in the
process of administrative adjudication and suggestions for
addressing many of the issues a hearing officer will likely
confront were the reasons the manual continued to be
popular.

The current project arose out of the desire to bring the
manual up-to-date while maintaining the accessible, best-
practices style adopted by Naftalison. Working on the
drafting of the new manual itself were Albany Law School
professors, staff members of the Government Law Center
of Albany Law School, and Albany Law School students.
Overseeing the efforts of the new authors was a New York
State advisory panel consisting of hearing officers,
administrative law judges and counsel from many of the
State agencies engaged in the administrative adjudicative
process.

Working together, the manual that follows was drafted,
reviewed, edited, and finalized. It is to be made available

both in a printed hard copy, and in electronic format.
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This manual is designed to provide a starting point
and general reference for administrative law judges and
hearing officers. That administrative practitioners, law
professors and law students may also find in it some value
is a benefit of the manual, but not its primary intent. It is
written for the ALJ or hearing officer, and thus
suggestions and comments made in it are for the benefit of
those persons, and should not be used in asserting that
an ALJ or hearing officer has in some way erred.

As for the sophistication of information presented, we
have tried to strike a balance between those who have
been practicing for some time, and those who are new to
the process. Some of the information will be far too basic
for some ALJs and hearing officers, while other
information may be new or present known theories in a
new light. It is our hope that all of those involved in
administrative adjudication can find something in the
manual that is useful to them and to which they may be
able to refer back time and time again.

Regardless of our intentions, however, this manual
cannot and does not contain every piece of information
relevant to the practice of administrative adjudication.
Administrative processes vary from agency to agency,
bureau to bureau, and one cannot rely on the information

found within this manual without consulting the
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applicable statutes, regulations and guidelines for the
particular agency in question. Failure to consult caselaw,
agency information, and statutes cannot and should not
be excused by this reference to information contained in
this manual.

In addition, while it is the Department of Civil Service's
intent to maintain this work in electronic format so as to
allow for regular updates and changes, the burden is on
the user of this manual to verify the continuing accuracy
of any and all statements contained within it.

That said, we would like to take the opportunity to
thank those who assisted in making this project possible.
In addition to the authors and advisory committee
members, Albany Law School students James Dayter '99
and Barbara Hancock '00 assisted in developing materials
and appendices for the manual. University at Albany
student and Government Law Center intern Jennifer
Cordes assisted with the editing of the project. Finally,
Government Law Center Secretary/Receptionist Lisa
Buscini provided administrative support for the manual
while it was being developed. GLC Publications Editor
Michele Monforte provided an invaluable final edit and
review prior to publication (but any remaining errors are
mine alone). For their efforts and assistance, we thank

them.

iv
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Our appreciation is also expressed to the members of
the New York State/Public Employees Federation,
Professional Development Committee for their recognition
of the value of this project, their ongoing support and for
making funding available through the negotiated
agreements between the State of New York and the Public

Employees Federation, AFL-CIO.

Robert A. Heverly, Esq.
Editor/Design & Layout
2002 Edition
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Chapter 1: Introduction to Administrative Law
Agency Functions

Administrative law is an often-misunderstood subject.
Although frequently shrouded in a good deal of mystery,
administrative law is simply that body of law that defines
and describes the behavior of agencies. An important goal
of this Manual is to explain the central principles of this
body of law as they apply to New York State agencies.

Agencies are governmental entities which, although
they affect the rights and duties of persons, are neither
courts nor legislatures nor the executive. Agencies come
in a huge array of sizes and shapes. Some have
thousands of employees; others have much smaller
numbers. They have names like "Department,” "Board" or
"Authority."

Agencies have widely differing missions, goals and
organizations. They all share some common features,
however. First, all are created by legislation. Every
agency has some set of statutes, duly passed by the
legislature, that defines its mission, organization and
jurisdiction. Second, all agencies are shaped roughly like
a pyramid, with some person or group of persons at the
top; his, her or their immediate staff below; and then down

through the ranks of their subordinates and other
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employees of the agency. Third, agencies share a unified
mission which is defined by the legislation that creates the
agency and is expressed in the most immediate sense by
the person or persons who head the agency.

Agencies also challenge our notions about separated
governmental authority. In a conventional "civics book"
model of government, the legislature is responsible for
making laws, the executive for enforcing them, and courts
for interpreting them. While this is true as far as it goes,
many agencies combine all of these functions (and more)
into a single entity.

Agencies may also have heavy enforcement
responsibilities. Agencies can investigate potential
violations of the law within their jurisdiction. They may
make use of a full range of investigative tools, including
inspections, tests, recordkeeping and reporting
requirements, and others. If agency personnel detect
violations of the law, they may be able to take legal action
in a manner parallel to that of a prosecutor.

Agencies may also be responsible for the development
of legal standards much like legislation. These standards
are known alternatively as rules or regulations. Using a

formal process that requires publishing notice of the
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proposed rulemaking in The State Register, agencies — after
taking public comment and following other legally-required
steps — may adopt rules that must be filed with the
Secretary of State, published in The State Register, and
eventually assembled in the Official Compilation of Codes,
Rules and Regulations of the State of New York. This
latter publication is broken down into various volumes,
and is often abbreviated "NYCRR." Agencies also make
less formal and binding pronouncements in handbooks,
memoranda, orders and other guidance documents.

Finally, agencies are responsible for conducting
administrative adjudications. In terms of the impact upon
the lives of the persons involved, administrative
adjudication can be every bit as important, critical and
profound as court adjudication. The grocer facing loss of a
license to sell beer, the company faced with a potential
fine for violating an applicable environmental standard,
the disabled person attempting to obtain vocational
services — each must appear before an agency in an
administrative adjudication in which the stakes are
personally quite high.

While administrative adjudication shares some
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important features with court adjudication, there are
important differences as well. Court adjudication begins
before a judge who is constitutionally independent from
other branches of government. Administrative
adjudication typically begins before an agency employee
with the title of "Administrative Law Judge," "Hearing
Officer," "Hearing Examiner" or something similar.
Throughout this manual, we will use the term
"Administrative Law Judge" — or its abbreviation of "ALJ" —
to describe these agency employees who conduct
administrative adjudications. While ALJs have a legal
duty to consider impartially the merits of adjudications,
they are not separated from the agency in the same way
that judges are separated from the rest of government.
While judges in court adjudication hear a large variety
of cases, ALJs consider a much narrower range of matters.
This is, in large part, because the creation of an agency
reflects a legislative judgment that enforcement and
interpretation of the law in that field would benefit from
technical expertise. Whether the field is health,
environment, taxation, workers' compensation, rent
control or some other field in which an agency has

jurisdiction, these matters are committed to
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administrative — not court — adjudication precisely so that
the matter can be determined by agency employees who
are experts. ALJs, by hearing a relatively narrow range of
cases, have an opportunity to become expert in a manner
that judges hearing court adjudications cannot duplicate.
The relative lack of physical separation of ALJs from
agencies also allows ALJs to take advantage of the
technical expertise of other agency personnel. While ALJs,
like courts, are generally not allowed to consult off-the-
record about the specific facts of a case, they are entitled
to get informal advice on matters of law and policy from
other agency personnel, subject to the restriction that
those other agency personnel not be the very personnel
presenting the agency's case to the ALJ. Administrative
law tolerates this sort of informal consultation because,
again, agencies have expertise, and all facets of the
agency's expertise should permeate all aspects of the

agency's activities—including administrative adjudication.
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Sources of Legal Obligations of Agencies

The Constitution

Agencies, of course, must follow the law; to the extent
that agencies overstep legal boundaries, courts have the
authority to set aside the agency action. There are many
sources of legal obligations on agencies, some of which will
be discussed in much more detail in subsequent chapters.
But, by way of overview, there are three principal sources
of legal restraints on agencies.

The most powerful-although the most general-
limitations are set by the United States and the New York
Constitutions. The Fourth Amendment to the United
States Constitution, for instance, forbids "unreasonable"
searches, and this amendment has been held by the
United States Supreme Court to apply to agencies.! From
the standpoint of administrative adjudication, the most
important constitutional provisions are those that require
"due process of law." 2 The idea of due process cannot, of

course, be reduced to any exact formula. It does,

1. See Camara v. Municipal Court of San Francisco, 387 U.S. 523 (1967); See v.
City of Seattle, 387 U.S. 541 (1967).

2. U.S. Const. Amend. XIV; N.Y. Const. Art. |, § 6.
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however, usually require that the agency provide
reasonable procedures before making a decision that is
significantly adverse to a private party and in which the
private party has a significant property right or liberty
interest. Thus, for instance, an agency procedure that
caused very grave harm to a party on the basis of very
little proof, or allowed only a minimal opportunity for

affected parties to participate, would violate due process.®

The State Administrative Procedure Act

A second set of legal rules that apply to all agencies is
statutory. The most significant subset of these statutes is
the State Administrative Procedure Act (often abbreviated
as "SAPA"), and for that reason we devote the most
attention to it here. The original version of SAPA was
enacted in 1975, and it is loosely modelled on the Federal
Administrative Procedure Act (which was enacted
originally in 1946) and the 1961 Model State

Administrative Procedure Act. SAPA, though, is unique;

3. See Goldberg v. Kelly, 397 U.S. 254 (1970)(AFDC recipient has a due process
right to make an oral presentation before termination of benefits); Miller v. De
Buono, 90 N.Y.2d 783 (1997)(entry of a nurse's aide's name on registry of
suspected patient abusers based solely on the existence of "some credible
evidence" of abuse violates due process).
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no other state has an administrative procedure act exactly
like it.

The fundamental idea of SAPA is to provide relative
consistency and uniformity in agency processes. Agencies,
of course, have very different missions and make very
different sorts of decisions as among themselves. SAPA
requires, however, that all covered agencies follow certain

common procedures.

Article 1 of the State Administrative Procedure Act: Definitions

SAPA is divided into five articles. Article 1 sets out
some general terminology for the Act, some of which is
highly relevant for other articles of SAPA. One critical
definition, contained in SAPA § 102(1), is the definition of

"

the term "agency." This definition is critical because SAPA

only applies to agencies. Governmental entities that do
not fit within SAPA's definition of an agency are not
subject to SAPA, though they may be subject to other
procedural statutes. SAPA defines an agency as:

any department, board, bureau, commission, division,
office, council, committee or officer of the state, or a
public benefit corporation or public authority at least
one of whose members is appointed by the governor,
authorized by law to make rules or to make final
decisions in adjudicatory proceedings but shall not
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include the governor, agencies in the legislative and
judicialbranches, agencies created by interstate compact
or international agreement, the division of the military
and mnaval affairs to the extent it exercises its
responsibility for military and naval affairs, the division
of state police, the identification and intelligence unit of
the division of criminal justice services, the state
insurance fund, the unemployment insurance appeals
board, and except for the purposes of subdivision one of
section two hundred two-d of this chapter, the workers'
compensation board and except for article two of this
chapter, the state division of parole and the department
of correctional services.”

This definition tells us several important things about

New York State agencies. First, assuming that it

otherwise meets the definition, an agency's particular title

does not matter. An "agency" in the SAPA sense can be

called a board, a commission, a division, an authority or

one of many other terms.

Second, in order to qualify as an "agency" in the SAPA

sense, the governmental entity must act with the

authority of the state. This means that it must either have

one or more gubernatorial appointees at its head, or

it must be authorized by statute to engage in one of the

4. See SAPA § 102(1).
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two characteristic activities of an agency: making
administrative rules or deciding administrative
adjudications. (Most agencies, in fact, meet all three
criteria: they are headed by the Governor's appointees,
they have the power to make rules and they engage in
administrative adjudication.) Governmental entities
created by local governments, such as a city or town
agency, are not agencies in the SAPA sense because they
do not get their power directly from the state.> The
definition also tells us that the Governor, the courts and
the Legislature are not agencies.

Third, some important entities that would otherwise
qualify as "agencies" are not covered by SAPA. For
instance, the State Insurance Fund, the Workers'
Compensation Board and the Unemployment Insurance
Appeals Board are completely outside the scope of SAPA.
Other entities, such as the Department of Corrections,
are considered agencies under SAPA only to the extent
that they make administrative rules; in their other

functions - including administrative adjudication — they

5. See, e.g., Incorporated Village of Great Neck Plaza v. Nassau County Rent
Guidelines Board, 69 A.D.2d 528 (2d Dep't 1979)(county rent control board not an
agency in the SAPA sense).
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are exempt from SAPA. While these exemptions from
SAPA are important, it is also critical to not lose sight of
the fact that those entities excluded from SAPA's definition
of an agency have a great deal in common with SAPA
agencies. Even those state entities that are not covered by
SAPA are still subject to the due process requirements
mentioned above, the provisions on judicial review
discussed below, and other statutes that govern
proceedings before them. Workers' compensation and
unemployment matters are exempted from SAPA largely
because those proceedings are already subject to an
extensive set of legally-required procedures that would
make SAPA largely superfluous.® Thus, even for those
entities not directly covered by SAPA, a great deal can be
learned by synthesizing the fundamental principles

applicable to agencies.

Article 2 of the State Administrative Procedure Act: Rulemaking

Article 2 of SAPA governs the procedures by which
agencies make administrative rules and regulations.

Agency rulemaking can be distinguished from agency

6. See, infra, Hearing Regulations at Appendix C.
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adjudication because the former involves the creation of
standards that apply in the future to a class of persons or

entities.”

Agency rules are often described as "quasi-
legislative" pronouncements because they resemble
statutes. Agency adjudication is often referred to as
"quasi-judicial" because it involves individualized
determinations of the legal rights of particular persons or
entities. Thus, for example, an agency's determination
that a particular person is disabled and meets the
requirements for receiving vocational services is an
administrative adjudication because that decision assesses
the legal rights of that particular person. The criteria for
qualifying as "disabled,” however, might well come from an
administrative rule, which is applicable to all persons
claiming the right to such vocational services.

While the contents of particular administrative rules
can be of great importance in administrative
adjudications, the process for making them is not
generally the concern of ALJs. In broad outline, the
process for making administrative rules is more public

and political than the process for administrative

7. See, People v. Cull, 10 N.Y.2d 123 (1961).
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adjudication. Notice of proposed administrative rules
generally must be published in The State Register,
although there are important exceptions for emergency
rules, as well as other kinds of pronouncements that
resemble rules, but are merely interpretative or "general
policy" statements. Publication of a proposed rule triggers
a right of public comment: written comments are always
acceptable; sometimes oral comments through public
hearing are received as well. After the comment period
closes, agencies can adopt final rules that must be filed
with the Secretary of State, then published in The State
Register and eventually compiled in the NYCRR. Agencies
often must prepare ancillary documents in the course of
rulemakings — regulatory impact statements, flexibility
analyses and so on — and Governors have, from time to
time, imposed by executive order other requirements on

the rulemaking process.

Article 3 of the State Administrative Procedure Act: Adjudicatory

Proceedings

Article 3 of SAPA is the article of the greatest
importance for administrative adjudication. Article 3

covers all "adjudicatory proceedings" conducted by
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agencies covered by SAPA. An "adjudicatory proceeding" is
defined by SAPA as:

any activity which is not a rule making proceeding or an
employee disciplinary action before an agency, except an
administrative tribunal created by statute to hear or
determine allegations of traffic infractions which may
also be heard in a court of appropriate jurisdiction, in
which a determination of the legal rights, duties or
privileges or named parties thereto is required by law to
be made only on a record and after an opportunity for
hearing. ®
This definition tells us several important things about
"adjudicatory proceedings." First, several kinds of
proceedings are not covered. Rulemakings, which — as
discussed above — are fundamentally different from
administrative adjudications, are not subject to the
procedures for adjudicatory proceedings. Also excluded
are two types of proceedings that might otherwise fit
within the definition: employee disciplinary actions and
administrative determinations of traffic offenses.
Second, adjudicatory proceedings must involve a
determination of the legal rights and duties of specific

persons. This, of course, distinguishes adjudication from

rulemaking. Rulemaking does not involve named parties —

8. See SAPA § 102(3).
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rather, it involves setting norms for entire classes of
persons — and thus falls outside the scope of
administrative adjudication.

Third, "adjudicatory proceedings" are those
administrative adjudications that are "required by law to
be made only on a record and after an opportunity for
hearing." The idea of agency adjudications being "on a
record" is an administrative law term of art. As we shall
see, "on a record" proceedings involve the compilation of a
record, but they also involve many other procedural
formalities.

SAPA's provision that the adjudicatory proceedings are
those in which an "on a record" hearing is "required by
law" means that there must be some provision of law
outside SAPA that requires the record hearing. A
voluntary decision by an agency to provide a formal
hearing does not mean that the proceeding is converted
into an adjudicatory proceeding. Thus, in order for a
proceeding to be an "adjudicatory proceeding" under SAPA,
there must be some provision — almost always a statute —
that requires a "hearing on a record" for that particular
type of proceeding. A statute that merely requires an

agency to hold a "hearing" or allow an
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"opportunity to be heard" does not call for an adjudicatory
proceeding.’ An exception exists for statutes that call for a
"hearing" or an "opportunity to be heard" in connection
with a license, permit or similar form of government
permission; those statutes, as discussed below, are
construed to require an adjudicatory proceeding.'®

If the proceeding meets SAPA's definition of an
adjudicatory proceeding, then the procedures set forth in
Article 3 apply. Section 301 requires reasonable notice to
the affected parties and sets forth in considerable detail
the contents of the notice. Section 302 requires the
compilation of a complete record of all adjudicatory
proceedings, including the recording of testimony either
stenographically or electronically. Section 303 requires
that adjudicatory proceedings be conducted either by the
head (or one of the heads) of an agency or a properly
designated hearing officer, mandates that the proceedings
be conducted impartially and describes how the matter is
to proceed if the person presiding is disqualified or cannot

continue. Section 304 sets forth several significant powers

9. See Vector East Realty Corp. v. Abrams, 89 A.D.2d 453 (1st Dep't 1982).

10. See SAPA § 401.
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of the person presiding, including the issuance of
subpoenas. Section 305 allows agencies to adopt rules
that govern pre-hearing disclosure of information. Section
306 sets forth the evidentiary standards to be followed in
adjudicatory proceedings. Section 307 requires a written
opinion in any adjudicatory proceeding decided adversely
to a private party and also requires the agency to maintain
a publicly-available index of final opinions.

Article 3 thus requires a fair degree of formality and
deliberation in the course of an adjudicatory proceeding.
Although adjudicatory proceedings are more streamlined
than court adjudication, adjudicatory proceedings
represent the zenith of procedural detail in New York State

administrative law.

Article 4 of the State Administrative Procedure Act: Licensing

Article 4 consists only of Section 401, which applies
solely to "licensing." SAPA defines licensing as "any
agency activity respecting the grant, denial, renewal,

revocation, suspension, annulment, withdrawal, recall,
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cancellation or amendment of a license."!' "License" in
turn is "the whole or part of any agency permit, certificate,
approval, registration, charter, or similar form of
permission required by law."

Once again, the definitions are important. A license is
any form of formal permission issued by a state agency.
Its designation as a certificate, license, permit or other
term is unimportant; all are "licenses" as far as SAPA is
concerned. Licensing is any state agency activity that
significantly affects a license.

SAPA Section 401 treats licensing matters essentially
as adjudicatory proceedings, provided a statute requires a
"hearing" or an "opportunity to be heard" on the matter.'?
Thus, routine issuance of individual fishing licenses
would not trigger SAPA section 401's requirements in the
ordinary circumstance, but more significant kinds of
permissions are accompanied by hearing requirements
that do bring to bear SAPA's procedural requirements. In
contrast to ordinary adjudicatory proceedings, licensing

statutes need not specifically refer to a hearing "on a

11. See SAPA § 102(5).

12. See SAPA § 401(1).
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record"; a mere reference to a "hearing" or an "opportunity
to be heard" is enough to trigger the procedural
requirements of an adjudicatory proceeding in this
context.

In addition to the Article 3 provisions that apply to
adjudicatory proceedings, Section 401 contains three
subdivisions that impose requirements applicable only in
licensing matters. First, under subdivision 2, a license
holder who makes a timely and sufficient application for a
new license is ordinarily entitled to operate under the old
license until the agency reaches a decision on the new
application and the time for review of the agency's decision
has expired. Subsection 3 gives the agency the power to
summarily suspend a license in emergency circumstances.
Subdivision 4 gives both the agency and the private party
the right to make a demand for each others' documentary
evidence intended to be introduced at the hearing on the

matter.

Article 5 of the State Administrative Procedure Act: Right to Counsel

Article 5 is also comprised of a single section; section

501. Section 501 gives all persons appearing before
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agencies "the right to be accompanied, represented and
advised by counsel." Of course, this does not ordinarily
require the agency to provide counsel for persons who are
not represented; it simply allows persons appearing before
an agency to select and pay for their own counsel. Section
501 does not preclude agencies from allowing non-lawyer
representatives to appear on behalf of parties.

Though Section 501 literally speaks of any agency
proceeding, it has not been construed so broadly. In cases
in which representation would be particularly
inappropriate, courts have upheld agency decisions not to

allow representation.'®

Other Statutes

There are other procedural statutes that affect agency
proceedings. Probably the most important of these is
Article 78 of Civil Practice Law and Rules (abbreviated
"CPLR"). Article 78 is a statute that allows affected
parties to challenge agency actions by filing an action in
New York State Supreme Court. In general, an affected

party may seek judicial review under Article 78 only after

13. See, e.g., Mary M. v. Clark, 100 A.D.2d 41 (3d Dep't 1984)(no right of counsel
at informal university disciplinary proceeding).
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the agency proceedings — including any appeals within the
agency itself — are completed. Additionally, the party
challenging the action must have some significant stake in
the agency decision; a person who finds an agency action
annoying, but is no more impacted by it than the general
public, may not successfully seek judicial review of it.'*

In general, courts uphold agency decisions as long as
they are reasonable. This does not necessarily mean that
the agency must reach exactly the same result that the
reviewing court would have reached had the matter first
been presented to the court. Rather, courts will uphold
agency decisions as long as they are factually and legally
plausible.!®

As to factual determinations in adjudicatory
proceedings, courts uphold agency determinations as
long as there is "substantial evidence" to support the
decision. Thus, for instance, if an agency decision is

based on the testimony of a witness, courts will uphold

14.See Mobil Oil. Co. v. Syracuse Indus. Development Agency, 76 N.Y.2d 428, 559
N.Y.S.2d 947, 559 N.E.2d 641 (1990).

15. See, Borchers, Patrick J. and David L. Markell, New York State Administrative
Procedure and Practice, §8.5 (West 1995).
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the agency's factual findings even though there might have
been a significant amount of contrary evidence and
testimony introduced.'®

As to legal determinations, courts usually uphold an
agency's interpretation of the law as long as it is
reasonable. This is particularly so when the agency
interprets complex statutes and regulations within the
agency's zone of expertise.!”

Other kinds of agency determinations — such as the
appropriate penalty to be imposed if there is a
violation — are set aside by reviewing courts only if the
agency acts arbitrarily or capriciously, or abuses its
discretion. In the context of imposing a penalty, courts
often say that they will set aside a penalty only if they
find it "shocking."'® Of course, court deference to the
agency judgment brings with it a great responsibility on
the part of ALJs and agencies to make the correct
determination of matters before them; the agency

determination is very likely to be the final word.

16.See Stork Restaurant v. Boland, 282 N.Y. 256, 26 N.E.2d 247 (1940).

17.See, Borchers, Patrick J. and David L. Markell, New York State Administrative
Procedure and Practice, §8.3 (West 1995).

18. See, Pell v. Board of Education, 34 N.Y.2d 222 (1974).
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Other statutes affect agency procedures at least
tangentially. The Freedom of Information Law and the
Open Meetings Law impose some duties of openness on
agencies, and these are discussed in much more detail in
a later chapter. The Executive Law contains some
statutes on the rulemaking process that largely duplicate
those in SAPA Article 2. As a practical matter, however,
the general statutes of the most procedural significance for

agency adjudication are SAPA and Article 78 of the CPLR.

Agency Specific Statutes and Regulations

The third primary source of legal obligations on
agencies is those statutes and regulations that apply to a
specific agency. Agency specific statutes define the
agency's jurisdiction, describe the legal duties of
regulated parties and generally set the legal parameters
for matters that come before ALJs and the agency.
Agencies that conduct adjudicatory proceedings have
hearing regulations that supplement SAPA's provisions.
These regulations may cover such important matters as
the availability of prehearing disclosure, the timing of

notices, settlement procedures and others. Because
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these sources of law vary from agency to agency, detailed
treatment of them is not possible in an introductory
chapter, although a critical duty of any ALJ is to become
familiar with, and stay current upon, these agency-specific

sources of law.

Page 24



Chapter 2: The Administrative Law Judge

This chapter examines the qualifications necessary
for the position of an administrative law judge (ALJ), the
position's powers and responsibilities, ethical
considerations, and the efficacy of continuing education

for ALJs.

Qualifications
General Qualifications

The ALJ must meet the legal qualifications
established by the agency's enabling legislation and
agency rules and regulations governing the position.
SAPA does not establish any additional qualifications for a
presiding officer.

The laws of the various agencies governing ALJs
are not uniform. Some require that he or she be chosen
from agency staff and, in some instances, satisfy certain
additional criteria such as being admitted to practice law
in New York State. Others may authorize the agency to
borrow a qualified hearing officer from another State
agency. Still others may permit the agency to hire a
person with certain qualifications outside the agency. In
some instances, the governing law requires two or more

persons to preside over a case.
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The agency typically designates who shall be the
presiding officer of administrative adjudications.’
Pursuant to Executive Order No. 131, each agency is
required to have an agency adjudication plan that, among
other things, identifies who presides over an
administrative adjudication.? The plans may identify the
presiding officer by a variety of official titles, including

"o

"administrative law judge," "hearing officer," "per diem

hearing officer," or "referee."?

Administrative Law Judges

Generally, administrative law judges have the
power and authority of a presiding officer or hearing officer

as described in SAPA.

Hearing Officer

A hearing officer is defined in Executive Order No.

131 as "a person designated and empowered by an

1. See, e.g., SAPA §303.
2. 9NYCRR §4.131.

3. See Patrick J. Borchers & David L. Markell, NEw YORK STATE ADMINISTRATIVE
PROCEDURE AND PRACTICE §11.17n2 at 396 (1995)[hereinafter Borchers &
Markell].
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agency to conduct adjudicatory proceedings" and includes
hearing officers, hearing examiners, and administrative
law judges.* Many agency regulations refer to a "hearing

officer" as the person with authority to hold a hearing.

Per Diem Hearing Officer

A per diem hearing officer is generally one who is
hired on a temporary basis, or hired for a particular
matter or series of matters. Some agencies may hire
hearing officers on a per diem basis, but other agencies

may rely exclusively on agency staff.®

Judicial Qualifications

In addition to the legal qualifications set forth in
the agency's governing law, the person who acts as the
presiding officer must meet certain criteria appropriate to
an individual making decisions on behalf of the agency
and New York State.

The characteristics of the presiding officer are set

4. 9 NYCRR §4.131.

5. See Borchers & Markell, §11.17n.3 at 397.
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forth in Executive Order No. 131. He or she must be
"knowledgeable, competent, impartial, objective and free
from inappropriate influence."®

The ALJ must know the governing rules and
regulations of the agency. Although he or she may
communicate with other members of the agency about the
agency's rules and policies in limited circumstances
during the course of a hearing, the ALJ is expected to have
sufficient knowledge and expertise to be able to proceed
with the hearing independently (see the discussion on Ex
Parte Communications that follows). He or she must also
analyze testimony and other evidence to frame the issues,
and determine the credibility of witnesses by assessing
their testimony and demeanor.

The ALJ must be patient and tactful and control
hearings with dignity and decorum. He or she should
articulate necessary questions, points and comments in
comprehensible language.

The ALJ should approach the hearing with an
open mind, without bias or prejudgment toward the
issues. The ALJ must maintain impartiality toward the

case and, perhaps most importantly, maintain an

6.9 NYCRR §4.131.
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appearance of impartiality so that the parties truly believe
that the ALJ is not favoring one side over the other.
Finally, the ALJ should exhibit good common sense

in handling the matters before the court.

Powers and Responsibilities
General Authority

Subject to the statutes, and the rules, regulations
and procedures governing the particular agency, the ALJ
generally has the authority to:

a. hold hearings within the scope of his or her
duties;

b. administer oaths or affirmations;

c. issue subpoenas as authorized by statutes,
rules, regulations, or procedures;

d. receive relevant and material evidence, and rule
on offers of proof;

e. take or cause to be taken depositions, as
authorized by statute, rule, regulation or procedure;

f. hold conferences to settle or simplify the issues,
or to obtain stipulations as to facts or proof by consent of
the parties, as authorized by established procedure; in

some instances, mediate disputes between parties as
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authorized by the agency;

g. dispose of procedural requests, including
requests for adjournments, in accordance with agency
rules, regulations and procedures;

h. direct parties to appear at hearings;

i. regulate and control the course of the hearing;

j. examine witnesses and parties as the case
requires;

k. consider and evaluate the facts and evidence on
the record as well as arguments and contentions of the
parties;

1. determine the credibility and weight of the
evidence in making findings of fact and conclusions of law;

m. render written decisions, reports or
recommendations as authorized by statutes, rules,
regulations or procedures;’

n. certify questions of law to a higher
administrative tribunal as authorized by statutes, rules,

regulations or procedures;

7. SAPA § 307 requires that in an adjudicatory proceeding findings of fact
expressed in statutory language must be accompanied by a statement of the
underlying facts that support the findings. If a party submitted proposed findings
of fact in accordance with an agency rule, the findings by the presiding officer
must include a ruling on each proposed finding.
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o. make a complete record of the proceedings
including all relevant and material matters and exhibits
for a review on appeal by an administrative tribunal or
court; and,

p- take any other action in a proceeding necessary
to complete the case as authorized by the established

procedure of the agency or the hearing process.®

Impartial Hearings

In an impartial hearing, the ALJ ensures that the
issues are clearly defined, receives and considers all
relevant and reliable evidence in an orderly manner, and
reaches a fair, independent and impartial decision. The
ALJ should exercise appropriate judicial demeanor so that
the parties have the opportunity for a fair hearing in a
neutral atmosphere.

The ALJ can ensure an impartial hearing by being
well prepared and by giving his or her full attention to the
hearing. Before opening the hearing, he or she should
read the pleadings, pre-hearing documents including any
pre-filed testimony, and trial briefs. He or she should

prepare any pre-hearing statements in advance and read

8. See SAPA §304.
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them into the record. In a multi-day hearing, he or she
should also review the previous day's notes in preparation
for the next day's hearing.

During the hearing, the ALJ should follow the
testimony closely so that he or she will be able to keep the

hearing on course.

Neutrality

The ALJ's relationship to the agency, and his or
her relationship to or preconceived view of the parties, are
often concerns for parties at an agency hearing. The ALJ's
neutrality, particularly in cases involving a reexamination
of an agency's determination, as well as his or her
competence and attitude, will inspire public confidence in
the ALJ and the fairness of his or her decisions.

Although SAPA does not provide any guidance as
to the standard for judging the neutrality or bias of the
ALJ, the case law offers some guidance in analyzing the
parties' concerns. The ALJ's employment by the agency

does not by itself establish bias.’ However, his or her

9. See, e.g., Hirsch v. Corbisiero, 155 A.D.2d 325, 548 N.Y.S.2d 1 (1* Dept.
1989);, Whalen v. Slocum, 84 AD.2d 956, 446 N.Y.S.2d 727 (4" Dept. 1981).

Page 32



Manual For Administrative Law Judges and Hearing Officers

personal stake in the outcome, such as receiving a profit
or a personal benefit from the transaction at issue, is a
basis for disqualification.!® Likewise, observations by the
ALJ prior to a hearing that the party is guilty would be
considered prejudicial.!!

In analyzing the potential for bias, the ALJ should
consider whether he or she has any:

1. personal interest in the outcome of the case;

2. relationship by blood or marriage to any party,
witness or representative;

3. present or past association in business affairs or
in social matters with any party, witness or representative;

4. prejudice or bias against certain categories of
persons or the type of case that is before the court.

Not only should the ALJ be free of any personal
interest, bias or prejudice, but he or she must also be free

of any reasonable suspicion of such interest.

10. New York Public Interest Research Group, Inc., by Walthen v. Williams, 127
A.D.2d 512,511 N.Y.S.2d 864 (3d Dept. 1987); In the Matter of Richard M.
Kessel, as Executive Director of the Consumer Protection Board of the State of
New York v. Public Service Commission of the State of New York, 123 A.D.2d
203; 511 N.Y.S.2d 441 (3d Dept. 1987).

11. See, 1616 Second Avenue Restaurant, Inc. v. New York State Liquor
Authority, 75 N.Y.2d 158, 551 N.Y.S.2d 461, 550 N.E.2d 910 (1990); Tumminia
v. Kuhlmann, 139 Misc2d 394, 527 N.Y.S.2d 673 (Sup. Ct. N.Y.Co. 1988).
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If the parties believe the ALJ is biased against
them, they have the option to make this concern part of
the record.'> When a challenge is made and the ALJ
believes that the challenge has merit or that there is the
slightest probability of its validity, the ALJ should adjourn
the proceedings to allow for the substitution of a new
ALJ."

When the challenge clearly lacks merit, is made
solely for nuisance value, or is just an attempt to choose
another ALJ for matters of personal preference, the
presiding ALJ should reject the challenge and state the
reasons for doing so on the record.

The parties cannot immediately appeal this
determination; it is preserved for review after a

determination on the merits of the case.!®

12. SAPA §303 provides that: "upon filing in good faith by a party of a timely and
sufficient affidavit of personal bias or disqualification of a presiding officer, the
agency shall determine the matter as a part of the record in the case."

13. See, SAPA §303.

14. SAPA §303; See, e.g., Wesser v. State Dep't of Health, State Bd. Of
Professional Medical Conduct, 60 N.Y.2d 785, 457 N.E.2d 784, 469 N.Y.S.2d
678 (1983).
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Judicial Attitude, Behavior and Demeanor

Maintaining an air of neutrality is as important as
the ALJ's actual impartiality. That can best be established
by maintaining civility at the hearing. The ALJ should
exercise control over the attorneys and witnesses to
ensure that the proceedings move forward without delay.
The ALJ should proceed courteously toward counsel even
when ruling against them. He or she should not argue or
become angry with counsel even in the face of
inappropriate behavior.

The ALJ should also avoid fraternizing with the

attorneys and the parties.

Judicial Independence

Relations with Administrative Personnel of Agency

As an employee of a State agency, the ALJ is often
on the same payroll as the members of administrative
staff who investigate the cases that come before the ALJ.
These employees often are called as witnesses at the
agency hearings. The fact that the agency combines
investigatory, prosecutory and quasi-judicial functions
under one roof does not by itself violate due process.

Nevertheless, the employer-employee relationship of the
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agency and the ALJ is viewed circumspectly. Agencies are
under certain restraints in how they treat the persons in
their em ploy who preside over agency hearings.

Executive Order No. 131 establishes general
principles regarding administrative adjudication and
requires that each agency establish an "administrative
adjudication plan" and organizational blueprint that
addresses these principles.

The internal arrangement of the agency should
insulate the decision maker from agency influences. The
courts have been critical of situations where the decision
maker is significantly involved in the administrative
process of the agency.!®

An agency cannot direct the ALJ to reach a certain
result in a pending case. If the agency head's ultimate
decision conflicts with that of the ALJ, a written
explanation must accompany the decision. An agency
supervisor can, however, give "advice or guidance" to the

ALJ if the supervisor believes such advice is necessary to

15. For example, the court found a constitutionally unacceptable violation of due
process where the general counsel for the agency appeared and represented a
complainant before the State Department of Human Rights through one of her
assistants and then, as a result of subsequently being appointed as
Commissioner, served in her new role as the reviewer of the decision of the ALJ.
General Motors Com. v. Rosa, 82 N.Y.2d 183, 604 N.Y.S.2d 14, 624 N. E. 2d
142 (1993).
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"assure quality standards of an agency or to promote
consistency in agency decisions."'® The ALJ should
consider agency policies in reaching a determination and,
as noted in the discussion regarding Ex Parte
Communications that follows, can seek advice from
employees of the agency regarding issues of law.

An agency cannot exercise "command influence"!”
to manipulate the persons who act as ALJs in agency
proceedings by using case quotas or other methods of
evaluating whether the ALJ's actions "favor or disfavor the
agency or state."'® In evaluating its ALJs, the agency
should be guided by the goal of ensuring competent and
fair judges. The agency should consider the ALJ's
performance based on his or her objectivity, fairness,

productivity, diligence and temperament.

16. Executive Order No. 131 (9 NYCRR §4.131).
17. Borchers & Markell §3.18 at 61.

18. Id.
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Ex Parte Communications

Additional limits on agency combination of roles
come from SAPA and Executive Order No. 131 which limit

ex parte contacts with ALJs."®

Adjudicatory proceedings

Ex parte communications in adjudicatory
proceedings are strictly circumscribed by SAPA §307(2)
and Executive Order No. 131.%° Both apply to adjudicatory
proceedings. They do not apply to initial licensing
applications of public utilities or "proceedings involving
the validity or application of rates, facilities or practices of
public utilities or carriers."

With certain exceptions, SAPA applies to members
or employees of an agency designated to make a decision
or findings of fact and conclusions of law, including a
State board acting as a finder of fact under the
supervision of an ALJ. With certain exceptions,

Executive Order No.131 applies to hearing officers,

hearing examiners, and ALJs assigned to conduct

19. See, SAPA §307(2); 9 NYCRR §4.131.

20. 9 NYCRR §4.131.
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adjudicatory proceedings. It does not apply to agency
heads or members of a State board or commission.

SAPA 8307(2) forbids direct or indirect ex parte
communications with "any person or party"' regarding
issues of fact in an adjudicatory hearing and ex parte
communications with "any party or his representative"
regarding issues of law. However, section 307(2) allows
the agency member or employee to communicate ex parte
with other agency members and to seek the advice of
agency staff as to matters of law so long as the agency
staff has not engaged in the investigation or prosecution of
the case or any factually related case.

Executive Order No. 131 forbids direct or indirect
ex parte communications about the merits of an
adjudicatory proceeding with any person but it does
permit the presiding officer to communicate ex parte about
questions of law with supervisors, agency attorneys, or
other ALJs not currently or previously involved in the case
or factually related cases.?!

Where ex parte communications have significantly

affected the process, the courts have voided the

21. 9 NYCRR §4.131
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proceeding.??> However, few cases have established bias.

Rulemaking

Unlike adjudicatory proceedings, the rulemaking
process gives wide latitude to ex parte communications

and the ALJ should be mindful of the distinctions.?®

Ethics

An Administrative Law Judge must be neutral and
objective, honest, fair, and free from agency or personal
bias.

The ALJ must be as independent as possible of the
administrative agency, since the ALJ's role is to re-
examine and re-appraise the determinations made by the
agency. If the agency has erred, it is the ALJ's
responsibility to so decide.

Since relatively few decisions are adjudicated

further, the ALJ treats each hearing as if it were the

22. See, e.g., Signet Constr. Corp. v. Goldin, 99 A.D.2d 431, 470 N.Y.S.2d 396
(1°* Dept. 1984).

23. See, e.g., SAPA §307; Executive Order No. 131 (9 NYCRR
§4.131)(applicable only to adjudicatory proceedings); see, e.g., Wesser v. State
Dep't of Health, State Bd. Of Professional Medical Conduct, 60 N.Y.2d 785, 457
N.E.2d 784, 469 N.Y.S.2d 678 (1983); see, generally, Borchers & Markell §4.19
at 115.
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parties' last opportunity for a full and fair decision.

The public and agency are well served by the
judicious exercise of the ALJ's powers. Assuring a fair
hearing inspires public confidence in the ALJ and his or
her decisions. It also demonstrates that the agency is
performing its functions with impartiality.

In New York State, an ALJ is subject to at least one
and often several standards of ethics, depending upon the
ALJ's professional and employment status. For example,
every ALJ is subject to the New York State Code of Ethics,
found in the Public Officers Law. Other ethics provisions
that may be applicable to individual ALJs include:

1. The Code of Professional Responsibility, which
applies to ALJs who are also attorneys. The Code is
printed in the Appendix of the Judiciary Law;

2. The Code of Judicial Conduct, which applies to
all ALJs who are also judges within New York's Unified
Court System, but may also apply to other ALJs, as
explained below. The Code is printed in the Appendix of
the Judiciary Law;

3. The Ethics in Government Act contained in the
Public Officers Law that applies to public officials, and
the regulations adopted thereunder by the New York
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State Ethics Commission;

4. Ethics provisions that may be contained within
agency regulations in the New York State Official
Compilation of Codes, Rules and Regulations (NYCRR),
which apply to agency employees; and,

5. The agency's Code of Ethics for ALJs, if one has
been adopted. See example from the New York State Board
of Workers' Compensation, Appendix C.

Thus, a lawyer ALJ would be subject to: Public
Officers Law §74, the Code of Professional Responsibility,
and any agency-specific ethics provisions. If he or she is
full or part time staff, Public Officers Law §73 also applies.

A non-lawyer ALJ would be subject to: Public
Officers Law §74 and the agency's ethics provisions, plus
Public Officers Law §73 if he or she is full or part time
staff. Generally, these provisions and regulations adopted
under them cover activities including conflict of interest,
financial disclosure, gifts, outside activities, honoraria,
and post-employment restrictions.?*

Where does an ALJ go with questions about these

24. The NYS Ethics Commission has published numerous guides and issued
formal opinions on all of these issues. They can be found on the World Wide
Web at http://www.dos.state.ny.us/ethc/ethics.html or by calling 1 (800) 87-
ETHICS.
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ethics provisions? If a question pertains to either of the
two state laws, Public Officers Law §§73 and 74, he or she
may seek guidance and an opinion from the NYS Ethics
Commission. He or she may also seek guidance from the
agency's designated ethics officer. If it pertains to the
professional codes which apply to lawyers or court system
judges, he or she should inquire of the New York State Bar
Association Committee on Professional Ethics or of the
New York Advisory Commission on Judicial Ethics,
respectively. For other questions, if there is no agency
mechanism in place to handle ethics inquiries, an ALJ
might approach the agency's chief ALJ or a neutral party
for guidance (with the understanding that there may be no
duty of confidentiality arising out of the inquiry).

The ALJ's ethics story does not end here, however,
because portions of the Code of Judicial Conduct (CJC)
may also apply. The Code states, "Anyone, whether or not
a lawyer, who is an officer of a judicial system performing
judicial functions, including an officer such as a referee
in bankruptcy, special master, court commission, or
magistrate, is a judge for the purposes of this Code."
Although ALJs are not specifically mentioned in the list of
persons for whom compliance is mandatory, ethics

opinions in New York have considered the administrative
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adjudicatory system a form of the judicial system to which

the CJC may apply.

The Code of Judicial Conduct

The New York State Bar Association Committee of
Professional Ethics stated in 1991 that an ALJ is subject
to Canon 3(c)(1) of the CJC. In that case, an ALJ who
served in the Division of Tax Appeals (DTA) was required
to recuse himself from hearing cases which were pending
during his prior service as staff attorney for the same
agency. Canon 3(c)(1) provides, "A judge should disqualify
himself in a proceeding in which his impartiality might be
reasonably questioned, including but not limited to
instances where: (a) he has a personal bias or prejudice
concerning a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding; (b) he served
as a lawyer in the matter in controversy, or a lawyer with
whom he previously practiced law served during such
association as a lawyer concerning the matter. . ." The
Committee said that "ALJs of the DTA should be subject
to those provisions of the CJC that impact directly on the

integrity of their adjudicatory function. Canon 3(c)(1) is
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such a provision."?

The Committee looked to the commentary to Canon
3(c)(1)(b), which notes that "a lawyer in a governmental
agency does not necessarily have an association with other
lawyers employed by that agency within the meaning of
this subsection; a judge formerly employed by a
governmental agency, however, should recuse himselfin a
proceeding if his impartiality might reasonably be
questioned because of such association." An ALJ might
weigh such factors as the size of the legal office, the scope
of his or her former responsibilities within the office, and
"the extent to which cases were discussed with lawyers
other than those formally assigned to them."?® The
Committee concluded that while there is "no absolute
prohibition" against an ALJ hearing a matter in these
circumstances, "the ALJ has a duty to recuse himself or
herself if his or her impartiality might reasonably be
questioned."?’

Citing Opinion 617, the Appellate Division, Third

25. N.Y.S. Bar Assn. Comm. Prof. Ethics Op. 617, 2 (1991).
26. /d. at 3.

27. Ibid.
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Department, said in 1991 that it "appears" that ALJs are
subject to the Code of Judicial Conduct. An ALJ who is
also a member of a union can avoid possible violation of
Canon 7, restricting judges' political activity, by requesting
a refund of any portion of dues that would go to political
activities of the union.?®

On the other hand, the New York Advisory
Committee on Judicial Ethics said in 1996 that it was not
authorized to answer a question about an administrative
law judge, because the agency in question had not
adopted the Code of Judicial Conduct.?’ A 1988 opinion of
the N.Y.S. Bar Association Committee on Professional
Ethics said that the CJC should not apply to ALJs in all of
its particular provisions. A rigid application of Canon 5(E),
prohibiting a judge from acting as an arbitrator or
mediator, could "significantly disable an agency from
fulfilling its intended purpose, with no countervailing
purpose being served . . . Whether any given agency
should prohibit its staff from acting as mediators or

arbitrators is an issue that ought to be resolved by the

28. Crosson v. Newman, 178 A.D.2d 719, 576 N.Y.S.2d 950 (3rd Dept. 1991).

29. N.Y. Advisory Comm. on Judicial Ethics Op. 96-47 (1996).
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agency itself, consistent with substantive law and the
needs of the agency."*°

Because specific provisions of the CJC have been
applied to ALJs in certain circumstances, absent a rule or
code to the contrary, those who serve as ALJs should
follow the provisions of the CJC wherever possible. When
compliance might present an unreasonable or

disproportionately heavy burden, the ALJ should seek an

advisory opinion.

Codes of Conduct for Administrative Law Judges/Hearing

Officers

Not entirely satisfied with such case-by-case,
provision-by-provision application of the CJC to ALJs
here as in other states, two national associations of ALJs
have proposed model codes of ethics that take into
account the special circumstances of state ALJs. For
example, unlike judges working within the court system,
ALJs serve in both quasi-legislative and quasi-judicial
capacities. In addition, state ALJs may work part-time,
and their salaries may not justify the same stringent

restrictions on personal and professional activities

30. N.Y.S. Bar Assoc. Comm. Prof. Ethics, Op. 594 (1988).
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that an appellate judge or a Federal ALJ would expect as
part of the job.%! Both proposed model codes encourage
mediation and arbitration, prohibited under Canon 5(e) of
the CJC. Both allow an ALJ an outside practice of law,
also prohibited by the CJC. In general, the restrictions
that both model codes place on extra-judicial activities

resemble those that the CJC places on part-time judges.

Adoption of Agency Codes

The clearest way to provide guidance to agency
ALJs and hearing officers on standards of appropriate
conduct is through the adoption of codes of conduct
specifically for these employees. This may be accomplished
on a statewide basis or it may be approached piecemeal
agency-by-agency. To date, the Workers' Compensation
Board is the only State entity to adopt a code of ethics for
its ALJs (the Workers' Compensation Board's code is

included in this manual as Appendix D).

31. See also, NYC Ethics Op. 1994-2.
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Other Laws Restricting Activities of ALJs and Hearing

Officers

In addition to agency specific ethics codes, some
statutes may also impose restrictions on ALJs. For
example, the Workers' Compensation Law restricts ALJs
from engaging in any other employment except teaching in

an institution of higher learning.®?

Continuing Education and Training

The training of an ALJ is an ongoing process.
Supervisors should periodically observe hearings held by
ALJs and then meet with them to review and evaluate
their conduct of hearings. Supervisors should also hold
regularly scheduled conferences to discuss problems,
consider recent developments in case law, and review
techniques for improvement.

When the agency's hearings are held in more than
one location, meetings with staff from regional locations
will offer an opportunity for exchanging experiences,
problems and case law development.

Although New York mandatory continuing legal

32. Workers' Compensation Law §150.
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education requirements currently exempt ALJs,%
continuing education and training is vital for keeping
current with legal developments and ensuring quality in
decision making. ALJs should consider participating
actively in workshops and training sessions provided by
the New York State Governor's Office of Employee
Relations and the New York State Public Employees
Federation, AFL-CIO, through the Professional
Development Program of the Nelson A. Rockefeller College
of Public Affairs and Policy and other professional
educational programs.

Additionally, ALJs may wish to become active in
various programs offered by law schools and local, state
and national bar associations and other organizations that

promote professional education in administrative law.

33. 22 NYCRR §1500.5(b)(1)(note that this requirement is currently under review
and it appears likely that it will be changed so as to require ALJs to meet MCLE
requirements).
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Introduction

Both the United States and New York
Constitutions guarantee that no person shall be deprived
of "life, liberty or property, without due process of law."
The concept of due process imposes a fundamental
obligation upon all organs of government, including state
agencies. At its base, due process means that no person
can be subject to an individualized proceeding in which
he or she stands to lose one of the protected interests — in
the context of administrative law, either property or liberty
— without sufficient procedures to ensure that the
governmental action is fundamentally fair.

Of course, these are not self-defining terms. The
notions of what is an individualized proceeding, what are
protected liberty and property interests, and what
constitutes acceptably fair procedures have all been the
subject of elaborate judicial interpretation. Because of
their great importance in agency adjudication, they are

covered in detail here.
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Individualized Proceedings

Procedural due process becomes a governmental
obligation only in cases in which the government makes
an individualized determination towards a small number
of persons or entities. Across-the-board, generalized
policy decisions do not implicate a right to procedural due
process, though such actions may implicate other rights.

Two early United States Supreme Court cases
illustrate this distinction nicely. In Londoner v. Denver,’
the plaintiff was a Denver property owner. A statute
allowed the creation of special assessment districts for
street repairs, with the total cost of the work to be divided
among the property owners, presumably in relation to the
benefit to them. Londoner, complaining that his
assessment did not accurately reflect the benefit to his
parcel, sought a hearing before Denver City Council, but
was rebuffed. The United States Supreme Court held that
Londoner had been deprived of his due process rights.

In Bi-Metallic Investment Co. v. State Board of

1.210 U.S. 373 (1908).
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Equalization,? another Denver property owner—the Bi-
Metallic Co.—challenged an order of the State Board of
Equalization effectively increasing the valuation of all
Denver property by forty percent. The Bi-Metallic Co.
requested a hearing and, like Londoner, was rebuffed.
This time, however, the United States Supreme Court held
that no hearing was constitutionally required.

Both cases involved Denver landowners
complaining that their real property taxes or assessments
were too high, yet only Londoner had a constitutional right
to a hearing. Why? The Supreme Court's answer to this
riddle was that only Londoner was the target of an
individualized governmental decision; only Londoner could
have offered up particularized facts relative to his
situation. The Bi-Metallic Co. was understandably
unhappy, but its position was no different from any other
Denver landowner. A hearing involving Bi-Metallic would
have brought forth nothing other than generalized
grievances shared by a huge number of other persons and
entities.

The protection, then, for persons and entities like

the Bi-Metallic Co. is the political process. Unpopular,

2.239 U.S. 441 (1915).
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across-the-board decisions are likely to have negative

political consequences. But offering an individual hearing

to everyone so affected would bring governmental action to

a standstill.

Often these individualized determinations are

referred to as "quasi-judicial" to contrast them with

"quasi-legislative", across-the-board determinations.

Quasi-judicial proceedings involve the determination of

adjudicative facts, while quasi-legislative proceedings

involve the determination of legislative facts and matters

of broad policy. Professor K.C. Davis, undoubtedly the

most famous writer on administrative law, explained the

distinction as follows:

[Adjudicative facts] are intrinsically the kind of facts
that ordinarily ought not be determined without
giving the parties a chance to know and to meet any
evidence that may be unfavorable to them, that is,
without providing the parties an opportunity for trial.
The reason is that the parties know more about the
facts concerning themselves and their activities than
anyone else is likely to know, and the parties are
therefore in an especially good position to rebut or
explain evidence that bears upon adjudicative facts.
Because the parties may often have little or nothing
to contribute to the development of legislative facts,
the method of trial often is not required for the
determination of disputed issues about legislative
facts. 2 K.C. Davis, ADMINISTRATIVE LAW TREATISE
412-13 (2d ed. 1979).
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This distinction closely tracks the division
between Articles 2 and 3 of SAPA.® Article 2 is the portion
of SAPA that relates to rulemaking proceedings; Article 3
is the portion that relates to adjudicatory proceedings.
Adjudicatory proceedings, which involve specific named
parties and a particular determination of their rights, are
individualized determinations for due process purposes.
Rulemakings, on the other hand, usually involve the
setting of a standard applicable to a large number of
persons or entities, and therefore such proceedings are
almost always generalized, non-individualized
proceedings that do not trigger a procedural due process
inquiry. The one exception is that very narrow, targeted
rulemakings which directly affect only a small group - as
can occur in ratemakings and similar proceedings — can be
treated as individualized proceedings that trigger a

procedural due process inquiry.*

3. See, Chapter 1, supra, for a discussion.

4. See, ICC v. Louisville & Nashville RR. Co., 227 U.S. 88 (1913)(applying due
process principles to a ratemaking proceeding).

Page 55



Due Process of Law

Property Interests

Due process does not protect individuals from all
conceivable negative governmental actions. Rather, it
protects against deprivations of life, liberty and property.
In the administrative context the two important protected
interests are property and liberty.

"Property" in the due process sense has both a
traditional and non-traditional usage. In the traditional
sense property encompasses well-defined categories of
wealth such as money, tangible personal property, real
estate and so on. Thus, for example, if an agency is
bringing an enforcement proceeding seeking a monetary
penalty, the private party indisputably has a property
interest at stake which implicates due process principles.

It is the non-traditional sense of the word
"property" that calls for closer examination. A large
number of persons have or seek relationships with the
government that are valuable to them. For example,
government employees, holders of government licenses,
applicants for and current recipients of social welfare
benefits all suffer from a loss of their relationship with
the government. The critical question is whether the loss
of such a relationship constitutes a deprivation of a

property interest for due process purposes.
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Once again, two United States Supreme Court
cases illustrate the point. In Board of Regents v. Roth,® the
plaintiff Roth was an untenured professor at a public
university in Wisconsin. Without explanation, Roth's
contract was not renewed for the following year. Roth
sued, claiming that the failure to provide him with a
hearing before deciding to cease his employment
constituted a due process violation. The Supreme Court
ruled that Roth had no property interest. While most
untenured professors were renewed, Roth could point to
no state law entitlement to continued employment because
he was expressly made a year-to-year employee. In the
course of rejecting Roth's arguments, the Supreme Court

offered the following definition of property:

To have a property interest in a benefit, a person
clearly must have more than an abstract need or
desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate
claim of entitlement to it. . .. °

The same day as Roth, the Supreme Court decided

5.408 U.S. 564 (1972).

6. Roth, 408 U.S. at 577.
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Perry v. Sindermann.” Perry, like Roth, involved a claim
brought by a public university professor who had lost his
employment. The Perry plaintiff, like Roth, was not the
beneficiary of any formal tenure system. In Perry,
however, the Court held that the professor might have a
property interest. Unlike Roth, the Perry plaintiff had
produced university handbooks and other official
publications that arguably created an entitlement to
continued employment during satisfactory performance.
Roth and Perry show that the question of whether
the private party has a property interest can turn on very
narrow factual distinctions. Property interests can come
from a large number of sources, including statutes,
regulations, agency handbooks and memoranda, and
other official pronouncements. If those official
statements create enforceable standards that guide the
agency's discretion, then the private party has a property
interest that can trigger due process rights. Because this
can be a close and difficult question, ALJs and other
agency employees are safest when they assume that due
process principles do, in fact, apply to the proceeding

before them. By treating a proceeding as one in which

7.408 U.S. 593 (1972).
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due process principles apply, the agency can help
diminish the risk that a reviewing court will later overturn

the outcome.

Liberty Interests

Liberty interests, like property interests, can be
divided into two types. One kind is fundamental liberty
interests. Fundamental liberty interests are those that are
sufficiently well-recognized that they are protected
regardless of how they are defined by state law. Free
speech, voting, privacy and other interests that are
protected explicitly or implicitly by the Constitution thus
trigger a hearing requirement. Fundamental liberty
interests also include significant losses of "liberty" as that
term is commonly understood. Thus, for instance, a
person in the general citizenry could not be committed to a
mental hospital against his or her will without some sort
of hearing to determine whether he or she meets the
standards for commitment.

The other type is non-fundamental — or, as they are
sometimes called, "state-created" — liberty interests. These
liberty interests take their definition from state law. In
this regard, non-fundamental liberty interests closely

resemble property interests. In order for a person to
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successfully assert that he has a non-fundamental liberty
interest, he or she must be able to point to some statute,
regulation, contract or other source of law that creates an
entitlement. Non-fundamental liberty interests differ from
property interests only in that liberty interests lack a clear
monetary value, while property interests have a clear
monetary value.

One context in which claims of liberty interests are
often raised is prison. Inmates — pointing to prison
regulations, handbooks and the like — regularly argue that
a loss of a privilege is a liberty deprivation that triggers a
due process right to a hearing. In Sandin v. Conner,®
however, the United States Supreme Court ruled that an
inmate can successfully raise such a due process claim
only if he or she can show that the loss of the privilege is
an "atypical and significant hardship." In the Sandin
case, the Supreme Court held that an inmate's transfer to
disciplinary segregation was not such a hardship and
that the inmate had not been deprived of due process
when the prison transferred him without first conducting

a hearing.

8.515 U.S. 472 (1995).
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Another special context in which liberty interests
are raised in administrative matters is reputational
injuries. The United States Supreme Court has held that
a person does not have a liberty interest in his or her
reputation as such. But, an injury to reputation plus
some other significant negative consequence is a loss of
liberty that triggers due process. Often, this is referred to
as the "stigma plus" test: if some governmental action
causes a person stigma plus some other negative
consequence, that person has suffered a deprivation of
liberty.

For example, in Miller v. DeBuono,® a nurse's aide
was accused of hitting one of her patients. Under state
law, her name was to be placed on a registry maintained
by a state agency for the purpose of identifying abusers.
The New York Court of Appeals held that the aide had a
liberty interest at stake. Placement of her name in the
registry called into question her reputation plus it had the
effect of severely limiting her employment opportunities,
as the registry was publicly-available. Because she had a
liberty interest at stake, her due process rights were

triggered, and the court ruled that she should have

9. 90 N.Y.2d 783 (1997).
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received extensive procedural protections before being
placed on the registry.

As with property interests, the question of whether
a party has a liberty interest can turn on very narrow
factual inquiries. In close cases it is probably best to
assume that the private party has a liberty interest and

thus that due process principles apply.

Required Procedures

Assuming there is individualized, governmental
action at which a private party has a property or liberty
interest at stake, the private party's right to "due process
of law" is triggered. Of course, this is not a mechanical
test, and contemporary notions of the amount of
procedure required have evolved over time.

The most famous administrative due process case
is the United States Supreme Court's opinion in Goldberg
v. Kelly.'® In that case, the Supreme Court ruled that the
then-existing procedures for determining eligibility under
the Aid to Families with Dependent Children program

were inadequate, because those procedures gave the

10. 397 U.S. 254 (1970).
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recipient an insufficient opportunity to contest the reasons
for being removed from the eligible list. In ruling that the
then-existing procedures were inadequate, the Court held
that the following procedures generally must be provided
before the property or liberty interest is lost: timely and
adequate notice of the hearing, confrontation and cross-
examination of adverse witnesses, the right to make an
oral presentation, the right to hire one's own counsel, an
impartial decisionmaker, and a decision based entirely on
the relevant legal rules and the evidence adduced at the
hearing.

More recently, however, the Supreme Court has
articulated a more flexible test. In Mathews v. Eldridge,'!
the Supreme Court ruled that the required procedures
must be evaluated by balancing three factors. Those
factors are the value of the property or liberty interest,
the cost to the government in providing more procedure,
and the risk of an erroneous decision without more
procedure. The more valuable the interest the more
procedure is required; the more costly the additional
procedure, the less likely it is to be constitutionally

required; the greater the chance of an error without

11. 424 U.S. 319 (1976).

Page 63



Due Process of Law

additional procedures, the more likely such procedures
will be constitutionally required. In Mathews, the
Supreme Court demonstrated that the requirement of a
full hearing before the decision is itself flexible. In that
case, the Court ruled that an oral hearing before deciding
to deny disability benefits to the private party was not
necessary, because the question of his disability was
mostly a medical question that could be evaluated from x-
rays and similar medical tests, making an oral hearing
less crucial.

The Goldberg list of procedures is similar to the
procedures required for adjudicatory proceedings under
Article 3 of SAPA.'? Thus, if the matter is an adjudicatory
proceeding under SAPA, careful compliance with SAPA
and the agency's hearing regulations should avoid almost
all due process problems. For administrative matters
that are not adjudicatory proceedings, or otherwise not
covered by SAPA, the Goldberg list is a good starting point
for determining the procedures that the Constitution
demands. Mathews, however, gives agencies and ALJs
considerable flexibility in molding procedures to fit the

circumstances, as long as the matter is decided in a

12. See, Chapter 1 for a discussion of "adjudicatory proceedings".
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fundamentally fair and impartial manner. For smaller
matters, very informal hearings can suffice. For
administrative matters in which much of the evidence is
documentary or technical, written submissions can
substitute for what otherwise might be lengthy oral
hearings. As long as the procedures give all parties
concerned a reasonable opportunity to present their case,
and the decision is made in a reasoned, fair and impartial
manner based upon what the decisionmaker learns at the

hearing, due process is generally satisfied.

Specific Procedures

Some due process questions have recurred with

enough frequency that they merit specific mention.

Notice

Notice to an affected party must provide that party
with enough information to respond. Thus, very cryptic
notices that provide only a vague sense of the nature of

the matter are not sufficient.!®> An administrative notice,

13. See, e.g., Alvarado v. State of New York, 110 A.D.2d 583 (1st Dept.
1985)(notice stating only that hearing would involve "charges that the gloves [of
a boxer] were tampered with" is insufficient).
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however, need not provide detailed information such as

specific times and dates of allegedly important events.'*

Right to Counsel

SAPA § 501 generally requires that a private party
be allowed to hire an attorney to represent him or her in
agency proceedings. In most circumstances due process
also provides a right to counsel. There are some
circumstances, however, in which the party might not be
afforded a right to counsel. For example, in student
disciplinary matters, where providing counsel may be
inconsistent with maintaining a non-adversarial
approach, the private party need not be afforded a right to
counsel.!® Such cases are the exception. In most
circumstances counsel must be allowed, though it is the

private party's obligation to pay his own lawyer.

14. See, e.g., Block v. Ambach, 73 N.Y.2d 323 (1988)(administrative notice need
not have same level of detail as a criminal indictment).

15. See, e.g., Mary M. v. Clark, 100 A.D.2d 41 (3rd Dept. 1984).
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Pre-Hearing Disclosure or Discovery

Parties often contend that due process requires
pre-hearing disclosure or discovery. New York courts have
routinely rejected this argument.'® SAPA § 305 allows
agencies to adopt rules allowing for discovery, but unless
the agency adopts such a rule, or some other statute
requires pre-hearing discovery, parties have no such

right.'”

Cross-Examination

Cross-examination of adverse witnesses who
appear is generally a due process right.'® However, the
right does not extend to repetitive or entirely collateral
examinations of witnesses.!? Thus, an ALJ may cut off

cross-examination that serves no truth-seeking function,

16. See, e.g., Sinha v. Ambach, 91 A.D.2d 703 (3rd Dept. 1982).

17. See, McBarnette v. Sobol, 83 N.Y.2d 333 (1994)(statute requires some
disclosure); SAPA § 401 (some mandatory exchange of information on request
in licensing matters); Heim v. Regan, 90 A.D.2d 656 (3rd Dept. 1982)(no
discovery right in administrative matters unless agency hearing regulations
provide for discovery).

18. See, Hecht v. Monaghan, 307 N.Y. 461 (1954).

19. See, National Basketball Ass'n v. New York State Div. of Human Rights, 68
N.Y.2d 644 (1986).
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but may not cut off cross-examination where doing so
prejudices the rights of a party. In close cases, it is best to
allow a party requesting cross-examination lest the denial

become a significant issue on judicial review.

Official Notice

Parties generally have a due process right to have
their matter decided on the evidence adduced at the
administrative proceeding. If an ALJ intends to go
outside the administrative record — as is permissible to
take official notice of facts well known to the ALJ or
within the agency's special expertise — the private party
has a due process right to notice of this intention. Thus,
failure to provide a private party with advance warning of
an intention to go outside the record, and failure to
provide an opportunity to rebut, is a due process

violation.?®

20. See, e.g., Cohen v. Ambach, 112 A.D.2d 497 (3rd Dept. 1984)(failure to
inform pharmacist that agency would take official notice of standards for
advertising in the "public interest" requires reversal of penalty).
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Burden of Proof

The burden of proof is generally placed on the
party initiating the proceeding. In the case of enforcement
actions against a private party, the burden is on the
agency; in matters in which the private party seeks a
benefit, the burden is on the private party. SAPA § 306
requires agencies to apply a burden of proof of at least
substantial evidence. The Court of Appeals has ruled in
Miller v. DeBuono,?! that a private party who stands to lose
a substantial liberty interest has a due process right to a
standard of proof no lower than preponderance of the
evidence. Therefore, ALJs should initially place the
burden of proof on the party initiating the proceeding. The
party initiating the proceeding should prevail if the facts
adduced at the hearing show that the initiating party's
position is the more plausible one based upon the

evidence.

Neutral Decisionmaker

Parties have a due process right to a neutral

decisionmaker. Thus, an agency official or ALJ who has

21.90 N.Y.2d 783 (1997).
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previously publicly expressed opinions relative to a matter
before the agency cannot act as a decisionmaker on that
matter.??> Agency officials who have personally
participated in the development of a case against a party,
or who have a significant personal stake in the outcome,
are also generally prohibited from sitting in judgment on
those matters.?® Substantial, off-the-record conversations
by an ALJ or agency official about factual issues in a
matter before the agency also preclude that ALJ or agency

official from acting as a decisionmaker on that matter.?*

Delay

Delay between the time of the underlying incident
and the date of the administrative hearing is generally not
a violation of a party's due process rights. An agency

does, however, have the duty to hold an administrative

22. See, 1616 Second Avenue Restaurant, Inc. v. New York State Liquor Auth.,
75 N.Y.2d 158 (1990)(statements in a legislative hearing by agency head require
reversal of sanction against license holder).

23. See, General Motors Corp. v. Rosa, 82 N.Y.2d 183 (1993)(former general
counsel promoted to agency head could not review case prosecuted by her and
an assistant).

24. See, Signet Construction Corp. v. Goldin, 99 A.D.2d 431 (1st Dept. 1984).
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hearing reasonably promptly after the matter has been
noticed.?® A very lengthy delay, which is not attributable
to the private party's own actions, can be a due process
violation if it manifestly prejudices the private party's

ability to present his case.?®

Statement of Decision

A private party who loses before the agency has a
due process right to a decision that explains the reasons
for the decision. Thus, an ALJ's or agency's opinion must
contain enough information to show the reasoning
process for the result reached, and to allow a reviewing
court to understand the basis for the decision. In very
simple cases less explanation is required; in more
complex ones a more detailed explanation is necessary.
An agency opinion need not be the equivalent of a formal
judicial opinion, but it does need to contain enough
explanation to show how the result was reached from the

evidence presented in the case.?” Parties also have a

25. See, Cortland Nursing Home v. Axelrod, 66 N.Y.2d 169 (3rd Dept. 1985).
26. See, Sharma v. Sobol, 188 A.D.2d 833 (1992).

27. See, Koelbl v. Whalen, 63 A.D.2d 408 (3rd Dept. 1978).
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right to an opinion that is consistent with past agency
decisions, or explains the reasons for departing from
precedent. An opinion that is inexplicably contrary to
other agency decisions reached on similar facts is a due

process violation.?®

28. See, Charles A. Field Delivery Service v. Roberts, 66 N.Y.2d 516 (1985).
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Introduction

Before the time scheduled for a hearing to take place,
the ALJ should verify completion of the steps and
procedures necessary to hold the hearing. Failure to check
on pre-hearing considerations can add considerable delay
to the proceedings, especially if adjournments are
necessary before the case is hearing ready.

This chapter discusses various pre-hearing concerns,
including disclosure, pre-hearing conferences, practical
aspects of preparing for the hearing itself, and the use of

technology in preparing for hearings.

Disclosure

Agencies that conduct hearings are required by SAPA
§301(3) to have regulations in place relating to such
hearings. Agencies may adopt their own rules of
disclosure under SAPA §305, which may or may not
include the discovery practices contained within Civil

Practice Law & Rules.! Absent application of the CPLR's

1. See Heim v. Regan, 90 A.D.2d 656 (3rd Dept. 1982).
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civil discovery rules, the ALJ or hearing officer is still
authorized by SAPA §304 to provide for depositions and

subpoenas.

Subpoenas

The issuance of subpoenas by ALJs in administrative
proceedings is authorized by SAPA §304(2). Agency
regulations may also address the subpoena power of the
ALJ. Generally, parties may issue their own subpoenas,
and need not rely on the ALJ for issuance. If properly
requested, however, the ALJ is required to issue the
subpoena on behalf of the party.

Subpoenas may require individuals to attend and
give testimony at the agency hearing. These are referred
to as subpoenas ad testificandum. In such a case, failure
of the person to attend provides the ALJ with good reason
to adjourn the hearing to a later date.

A second type of subpoena is the subpoena duces
tecum, which requires a party to produce a thing, such as
a document or object.

Objections to a subpoena are made by the parties to
the ALJ, who must determine the validity of the objection.
If the ALJ upholds the objection, he or she is said to
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quash, or cancel, the subpoena. If a party is dissatisfied
with the ALJ's determination of a motion to quash, the
party may proceed against the agency in an Article 78
proceeding. As agencies in New York State are without
the power to hold people in contempt, enforcement of
subpoenas not complied with voluntarily is left to the
courts.

Subpoenas may be served either in person or by
registered mail, so long as the method of service complies

with appropriate agency rules.

File Inspection

Inspection of agency files by parties is generally
authorized in agency proceedings, even in cases wherein
the agency's interests are in direct conflict with the
inspecting parties' interests. A complete discussion of the
public nature of agency files, as well as the exceptions to
this rule, is contained in Chapter 8, infra, which

addresses the Freedom of Information Law.

Pre-hearing Conferences

The pre-hearing conference can be of tremendous

value in the administrative process, and is specifically
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authorized by SAPA §304(5). Regularly required by state
and federal court judges, the conference presents a
number of opportunities for the administrative law judge
to assert his or her authority over the process, the matter
at hand, and the parties. The pre-hearing conference may
help to narrow the issues or identify specific facts that are
in dispute and thus expedite the hearing process.

Pre-hearing conferences may also present an
administrative law judge with the opportunity to assist
the parties in resolving the matter, eliminating the need
for a formal hearing. While this is not always possible,
especially where statute requires that facts be found
through the hearing process and party agreement is not
especially relevant, in many cases using the pre-hearing
conference to help the parties reach agreement can
lessen the ALJ's hearing load.

The ALJ should check agency hearing regulations to
determine whether any relevant restrictions or
requirements are placed on contact with the parties
outside of the formal hearing. Keep in mind that pre-
hearing conferences in this context should involve all of

the parties together, and should not be an excuse for
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otherwise prohibited ex parte contact between the

hearing officer and one or more of the parties.

Preparation for the Hearing
Physical Aspects:
* Time and Place of Hearing

The time and place for the hearing are likely to be
determined by agency practice and procedures. Where
the ALJ does play a role in determining the time and
place of the hearing, holding the hearing on notice to all
parties and in a location accessible to all is critical.

If scheduled to take place at a location that inhibits
the administration of the hearing, by way of noise (e.g.,
from traffic or other outside sources, or from air
conditioners, heating systems, etc.), temperature, poor
lighting conditions, or other distractions, the ALJ may
wish to adjourn the hearing to a time and place that will

better facilitate the determination of the matter at hand.

* Physical Accessibility

The Americans with Disabilities Act requires that

people with disabilities be accommodated by public
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entities. This requirement applies to the administrative
hearing process as well as other public processes. Should
a party require the assistance of a sign language
interpreter, or other assistance related to a disability, the
ALJ should be aware of relevant agency personnel who can

assist the parties in such matters.

Adjournments

Adjournments may be granted by an Administrative
Law Judge for a number of reasons and under a variety of
circumstances. For example, adjournments may be
granted to allow for the attendance of witnesses or
parties, especially where a scheduling conflict beyond the
control of the requesting party has led to the request.

ALJs may also generally grant adjournments on their
own motion to facilitate settlement of a matter or to allow
for fuller investigation of the issues by the parties.
Adjournments should not be granted, however, when it
appears to the ALJ that the party requesting the
adjournment is trying simply to stall or delay the hearing

process.
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Technology

Developments in technology over time are changing the
way that administrative law is practiced in New York. It is
a significant enough issue in the way government does its
business today that New York State has an Office for
Technology to address the statewide issues that are
arising in relation to it. One of the Office's functions is to
develop and promulgate policies on use of E-mail, the
Internet, and computers. ALJs interested in including new
technologies in their hearing practices should review the
various policies and be aware of the effects of their choices
on their agencies, the parties who appear before them, and

on the administrative process as a whole.

Telephones and Conference Calls

Telephone conference calls may be utilized by the ALJ
to arrange meetings with the parties, or even in lieu of in-
person meetings. The ability to converse with all of those
involved is central to the usefulness of conference calls.
The ALJ should make certain that such contact is not
prohibited by agency regulations, and should also make

certain that all parties are included on the calls so as to
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avoid violating ex parte contact rules. If the parties cannot
decide amongst themselves who should bear the financial
burden of the conference call, the ALJ may require in-
person attendance in place of the phone conference. When
faced with the need to make a personal appearance, as
opposed to appearing by phone, the parties may be more
willing to shoulder or share the cost of the phone

conference.

Video-conferencing

Video-conferencing technology is becoming
increasingly popular. As with phone conference
technology, video-conferencing allows parties, counsel,
and the ALJ to save travel time to and from a conference
location or the ALJ's office. It surpasses telephone
conferencing, however, in that those involved can see
each other and gauge body language, facial expressions,
and other signs used to determine credibility and make
personal judgments.

Where such conferencing is available, whether
through use of dedicated video-conferencing facilities or
by desktop computer, care should again be exercised to

make certain that parties and their representatives are not
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excluded. If everyone involved in a particular proceeding
cannot participate due to physical or technological
constraints, it is important to remain true to the process
and hold conferences or discussions in person, allowing all

necessary parties to attend.

Fax Machines

Use of the fax machine to communicate prior to the
hearing allows for quicker, more efficient communication
than can occur by mail, especially in time-pressured
proceedings. Fax machines should not, however, be used
absent agreement of the parties, and fax notices should be

followed with a copy by regular or registered mail.

E-mail

Electronic mail, or "E-mail," is one of the most recent
technological innovations in communication. When
functioning properly, it allows many times for almost
instantaneous communication among and between the
parties. Absent agency rules to the contrary, the parties
may wish to correspond with each other and the assigned
ALJ using E-mail. The use of E-mail should, as with fax

communications, be agreed upon by the parties.
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E-mail communication is more analogous to written
letters than to a phone conversation. As E-mail is saved
as a computer file both by the sending computer and the
receiving computer(s), it is easily disseminated to others.
Agreement on the forwarding or other distribution of E-
mail should follow protocols for distribution of written
materials, and flippant or off-the-cuff remarks should be
avoided at all costs to preclude inappropriate
appearances in the administrative process.

A final note on privacy: absent the use of encryption
technology to conceal the contents of a message, E-mail
can be intercepted illicitly and either copied or
redistributed. While the CPLR provides that the attorney-
client privilege is not lost solely because information is
sent via electronic methods of communication, other
statutes relating to privacy may not follow suit. It is thus
important to be cautious in determining what information
to include in an E-mail message. When in doubt, it is best
to send the information by regular mail, possibly with an

electronic message stating that it is being sent.
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This chapter examines the basic responsibilities of an
administrative law judge in conducting the hearing and
ensuring an orderly and fair presentation of the evidence

and issues to be determined.

Generally

It is the responsibility of the ALJ to conduct the
hearing in such a manner so that the issues presented for
resolution are determined fairly, according to all parties'
full and reasonable opportunity to present such evidence
as may be relevant to the issues involved. The ALJ's
corollary responsibility is to exercise such control as is
necessary for the orderly, effective and reasonably
expeditious progress of the hearing.

The ALJ must conduct the hearing so as to give the
clear impression that it is not a contest for advantage by
the use of technicalities, but rather an informal and
searching inquiry into the facts and law of the case.
While adjudicatory proceedings are informal, they should
be conducted with dignity and decorum. Informality
should not be synonymous with chaos or a free-for-all.
Informality is not inconsistent with orderliness and only

means an absence of unnecessary and time-consuming

Page 83



Conduct of the Hearing

technicalities. It provides flexibility, enabling adjustment
to varied conditions and circumstances. The ALJ should
create a relaxed and placid atmosphere which is conducive
to the free flow of information.

In sum, an adjudicatory proceeding must not only be a
fair hearing in fact, but it must also have the appearance
of a fair hearing. Assuring such fairness is the goal of the

ALJ.

Commencement of the Hearing

Before The Hearing Is Called To Order

There are some preliminary activities that the ALJ
should undertake which will help a hearing move along
with reasonable dispatch. Initially, the ALJ should
ensure that the hearing room is suitably arranged with
tables and chairs for the parties and their attorneys, the
stenographer, if any, and the ALJ. Additionally, the ALJ
should make sure that the hearing room is physically
comfortable, e.g., proper heating, lighting. When a
stenographer is being used, the ALJ should provide the
stenographer with a brief and basic agenda for the

hearing, and assign responsibility for hearing details
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such as swearing in of witnesses and the marking of
exhibits. If a recording device is being used, the ALJ
should ascertain that it is properly working.

Parties, their attorneys and witnesses should be
pleasantly received by the ALJ and made to sense the
informality of the proceeding. If one party appears early,
the ALJ should refrain from engaging in conversation. The
concern is that the other party may later claim that the
merits of the case had been discussed in the party's

absence and that the ALJ was influenced thereby.

Opening the Hearing

The hearing should commence promptly at the time
fixed in the notice of the hearing. A reasonable leeway
may be allowed whenever local transportation, parking or
weather conditions may be the possible cause of delay in
attending on time.

Failure to start on time causes unnecessary irritation
to all concerned. It may prevent the hearing from being
concluded in a single day, may cause delay in expediting
the day's calendar, and may affect the full disposition of
later scheduled cases.

Before opening the hearing, the ALJ should ascertain
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the identities of the parties, their attorneys and
witnesses. The ALJ should obtain the correct spelling
and pronunciation of their names and also their
addresses, and should then have recorded on the
minutes of the hearing, as well as in the ALJ's own notes,
the name, official title and the interest of each person
appearing.

Although the ALJ may well know the personnel who
represent the agency, the ALJ should not carry on any
conversation not related to the hearing with them, either
business or personal, in the presence of parties and their
attorneys. The ALJ should always address them at the
hearing by their formal names, never by first names or
nicknames. As innocent as these acts may appear
subjectively, experience has shown that they can give an
erroneous and harmful impression. The outsider will
frequently claim that the camaraderie or the idle talk
between the ALJ and agency personnel, gave obvious
proof of favoritism or that the case was "rigged" against
the party.

Before taking proof, the ALJ should identify
himself/ herself by name and official title. The ALJ should

make a brief statement indicating that the ALJ is an
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impartial adjudicator. The ALJ should then reference the
Notice of Hearing, and briefly summarize the purpose of
the hearing, the issues involved, the possible
consequences of the determination of such issues, the
parties' procedural rights and under what law or section
thereof or under what rules and regulations, the hearing
is being held. If any party or attorney disagrees with this
summary, they should be heard, and any necessary
modifications made on the record by the ALJ. In some
cases, especially protracted ones, it may be useful to
outline briefly what procedure will be followed to
complete the case.

Such opening statement by the ALJ will help the
parties understand the nature of the hearing and its
procedure, and will help set the appropriate tone for the
hearing. The content of the opening statement will vary
according to the parties at the hearing, and the nature of
the issues to be resolved. For example, if a party is
represented by an attorney, it may not be necessary to
give a detailed explanation, and instead give a brief
explanation. Where complex issues are presented for
determination, a detailed statement may be more

appropriate.
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The ALJ should also inquire at this time as to whether
the parties intend to offer into evidence any exhibits. If
so, the ALJ may consider having them marked at that
time, or, if there are numerous exhibits, at the first time
when there is a break in the presentation of proof. Such
pre-marking of exhibits will make for a more orderly

presentation of proof.

Opening Statements

The ALJ should ask before the taking of proof starts
whether the parties wish to make an opening statement.
The opening statement gives each party an opportunity to
set before the ALJ the "story" which the party's ensuing
proof will tell.

Opening statements by the parties should be
encouraged, since they summarize the issues and outline
the positions of the parties, allowing them to begin their
presentation in a more informal, less stressful manner.
However, they are not legally necessary and a party may
decline to make an opening statement. No adverse
inference should be drawn from such a decision.

The order of proof, discussed infra, will determine

which party has the right to make the first opening
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statement. The other party then has the opportunity to
make an opening statement. The ALJ has the discretion
to permit the responding party to delay making an opening
statement until the time the party presents its case. Such
discretion should be exercised, however, only for good

reasons.

Non-Appearance Of Party

If a party fails to appear for the scheduled hearing and
a reasonable time has elapsed since the hearing's
scheduled starting time with no word from the party, the
ALJ has two options. These options, however, may be
pre-empted by regulations adopted by the agency.

First, the ALJ may adjourn the case. This option
should be considered where there is no substantial
inconvenience to the party who appears. A record should
be made, noting appearances, the non-appearance of the
defaulting party and the reasons for the adjournment.

Second, the ALJ may proceed with the hearing and
obtain the testimony of those present. On the basis of
such testimony and exhibits admitted, the ALJ may
decide the case. Such option may be appropriate where

there is substantial inconvenience to the party who
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appears, and/or there is a strong probability that the non-
appearance is deliberate and that the party has
abandoned his/her case. If the decision of the ALJ is
adverse to the non-appearing party, the ALJ may consider
granting the party leave to reopen the case within a
reasonable time, which application must be supported
with a showing of good cause for the non-appearance and

merit in the party's case or defense.

Presentation Of Proof

Order of Proof

In an adjudicatory proceeding, there is no fixed order
of proof. Ordinarily, the order of proof should follow the
burden of proof. Thus, in the case of enforcement actions
against a private party initiated by an agency, the agency
will go first in presenting evidence, followed by any
private parties upon the completion of the agency's case.
Where a private party seeks a benefit from the agency,
the private party goes first in presenting evidence,
followed by the agency upon the completion of the private

party's case.
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Mode of Proof

The party who goes first in presenting evidence will
present the proof, testimonial and /or non-testimonial,
that the party believes is necessary for securing the
sought-after relief. The order in which witnesses and
exhibits are presented is generally left to the parties
themselves.

When presenting testimony, the party will conduct a
"direct examination" of the party's called witness, eliciting
that witness's relevant knowledge. After direct
examination, the other party gets a turn to ask questions,
this time by "cross-examination." When cross-
examination is finished, the calling party may engage in
"redirect examination," questioning the witness on
matters brought up on the cross-examination. The other
party may then engage in "recross-examination,"
questioning the witness on matters raised on redirect.
The parties may then engage in further similar round(s) of
questioning, provided the questioning does not become
repetitive.

Upon completion of the examination of the initial
witness, the party may then call other witnesses, and the

same process is engaged in with such other witnesses.
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When the party has finished calling witnesses and
introducing exhibits, the party will "rest."

At that time, the other party may then present
evidence, testimonial or non-testimonial, on the issues
raised by the initiating party or other relevant issues, to
show that the initiating party is not entitled to the relief
sought. The witnesses called will be subject to the same
manner of examination previously described. Once the
party has finished calling witnesses and introducing
exhibits, the party will rest.

After both parties have put on their case, the party
who went first has a "rebuttal" opportunity. Rebuttal is
generally limited to denying some affirmative fact that the
other party has attempted to prove. It may not be used
simply to put in additional proof that could have been
presented during the party's initial presentation of proof.
Once a rebuttal case is made, the other party has a
similar opportunity. The presentation of witnesses
during rebuttal is subject to the previously described
mode of examination.

It is important to stress that when a party is
presenting the party's case, the other party should not be

permitted to interrupt for the presentation of the party's
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case through the calling of witnesses and/or introduction
of non-testimonial proof. The other party must wait until
the opposing party rests. The only interruption that is
permitted is through cross-examination. By not
permitting such interruption, other than by cross-
examination, the most effective presentation of each

party's case should be assured.

Stipulations

During the hearing, it may be expedient to obtain
from the parties a stipulation that certain facts or events
are to be accepted as true or as having occurred.
Stipulations are agreements made between parties as to
the existence of certain facts or events. They are useful
short-cuts. They save time which would be otherwise
consumed by repetitive testimony on matters of fact
which are not really in dispute, which therefore add
nothing but volume to the hearing.

Entering into a stipulation can be initiated by a party,
both parties or the ALJ. The ALJ should not suggest the
making of a stipulation unless both sides are represented
or unless an unrepresented party fully comprehends its

significance and effect. The ALJ should be satisfied that

Page 93



Conduct of the Hearing

both sides fully realize what a stipulation is and the use
which will be made of it at the hearing. Caution must be
exercised not to force the parties to enter into a
stipulation.

Stipulations can be made orally or in writing. If the
stipulation is made orally, its contents should be
discussed fully off the record, and then incorporated into
the record. The written stipulation, too, will become part
of the record. Where stipulations are made, the rights of
appeal or review of all parties should be preserved and

protected.

Variance of Order

Orderly procedure requires parties and their
witnesses to testify in sequence. Itis within the
discretion of the ALJ to vary this order as the exigencies
of a case require. For example, it may be necessary or
desirable to break the sequence in order to accommodate
the other party's witnesses or to expedite the hearing or

to conclude a case more quickly.
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Subpoenas

There exists in administrative adjudicatory
proceedings a power to subpoena witnesses to testify at a
hearing and to subpoena documents to be produced at a
hearing. Such subpoena power is conferred by SAPA
8§304(2) and specific statutes granting agencies such
power, as well as CPLR Article 23.

Subpoenas can be issued by an attorney for a party at
the hearing. There is no need to request the ALJ to do so
before the attorney issues it. Where a subpoena is
properly requested by a party, the courts have held that
the issuance of a subpoena is a matter of right and not a
matter of discretion for the ALJ.

Most statutes governing the issuance of subpoenas by
the ALJ, as well as agency regulations, permit the service
of issued subpoenas by registered mail. Otherwise, the
subpoenas must be served in person upon the person
designated therein. In order for the service to be valid,
any person subpoenaed must be paid or tendered in
advance authorized traveling expenses and one day's
witness fee. It is the obligation of the party requesting
the issuance of the subpoena to make payment.

When the party subpoenaed fails to respond, either by
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not personally appearing at the hearing or not producing
the subpoenaed documents, the ALJ may adjourn the
hearing. Enforcement of subpoenas is handled in the

courts and not by the ALJ.

Receipt of Testimony

Oaths and Affirmations

A witness must declare by oath or affirmation that the
witness will testify truthfully as a precondition to
testifying. The difference between an oath or affirmation
is that an oath mentions God and an affirmation
mentions perjury. No legal significance attaches to the
distinction between an oath or affirmation.

The requirement of an oath or affirmation adds a
touch of solemn ceremony and desirable degree of
formality and decorum to the hearing. Additionally, the
making of an oath or affirmation has a profound effect
upon most individuals. It gives some assurance of
veracity, acting as a strong deterrent to the falsification or
coloring of testimony. It also establishes a legal basis for
a criminal perjury prosecution.

It must be recognized that the choice whether to take
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an oath or affirmation rests with the witness. Some
witnesses, because of religious or other scruples of
conscience, will not take an oath because it invokes the
name of God. They should affirm their testimony.

The following forms are suggested. For an oath: "Do
you solemnly swear that the testimony you will give will
be the truth, the whole truth and nothing but the truth,
so help you God?" For an affirmation: "Do you solemnly
affirm that the testimony you will give will be the truth,
the whole truth and nothing but the truth, under penalty
of perjury?"

If the witness refuses to take an oath or affirmation,
the witness must not be permitted to testify. The ALJ
must explain this fact to the recalcitrant witness. If the
witness has some objection to the suggested form, it can
be modified, provided that the oath or affirmation taken
reflects a clear commitment to testifying truthfully.

Each witness should be sworn individually,
immediately prior to the giving of testimony. No more
than one witness should be sworn at one time. Mass
swearing of witnesses is irregular and undesirable. It
dissipates the effectiveness and solemnity of the oath or

affirmation.
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The administering of the oath or affirmation should
not be slurred over quickly but should be done, whether
by the ALJ or stenographer, in a solemn, dignified
manner, to impress upon the one taking the oath or
affirmation, its importance and significance.

Once a witness is sworn, it is not necessary to swear
the witness again when the witness resumes testifying,
whether after a recess, adjournment or upon recall. The
ALJ may note for the record that in such instances the
witness is still under oath or affirmation.

It is highly unnecessary and it creates an intimidating
atmosphere in the hearing for the ALJ to warn a witness
that the taking of an oath or affirmation carries with it the
penalties of perjury. That has a criminal connotation
which does not belong in an administrative hearing. If a
witness has sworn falsely to a material fact, that action
should be weighed in evaluating the witness's testimony
and may be the subject of comment in the final decision.
It is wise to omit any reference to perjury in the course of
the hearing or in the decision. The ALJ can achieve the
same effect by characterizing false testimony as unworthy

of belief.
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Interpreters

Where a witness is unable to speak or understand the
English language, there will be a need to receive the
witness's testimony through an interpreter. As far as
possible in advance of the hearing, it should be
ascertained whether an interpreter will be needed.
Arrangements can then be made to utilize the services of
a person who has sufficient linguistic ability to be used
as an interpreter. The agency involved in the hearing
should maintain a list of persons qualified as interpreters
in various languages.

It is inadvisable for the ALJ or any agency
representative participating in the hearing to act as an
interpreter. Such practice provokes criticism and charges
of partiality. On the other hand, the party calling that
witness may bring an interpreter, and it is proper to use
that interpreter. In such instances, the ALJ must be
satisfied that the interpreter is able to translate to and
from English and the other language.

It is necessary that an oath or affirmation be
administered to the interpreter before the interpretation
begins (see, Oaths and Affirmations, supra). The oath or

affirmation will declare that the interpreter is making a
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true translation, i.e., communicating exactly what the
witness is expressing in the witness's testimony. For the

interpreter, the following form is suggested:

"Do you solemnly swear (or affirm) that you
will truthfully and accurately translate all
questions put and all answers given, to the
best of your ability (so help you God)?"

It may be appropriate for the ALJ to caution the
interpreter to listen carefully to the questions in English
and then to translate them intelligibly, word for word, to
the party or witness and then to translate the answers
into English, using the exact, definitive words. The
interpreter cannot be allowed to edit the questions or
answers. The answers must always use the first person.
If the question is "Did you speak to Mr. White?" the
answer must be "I did (or did not)" not "He did (or did
not)."

The interpreter must not use individual concepts of
translation to and from the foreign language.
Furthermore, the interpreter must not paraphrase,
summarize or amplify questions or answers; must not use
the cloak of the foreign language to aid or harm the

person questioned by changing the questions or answers;
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and must translate literally, word for word, including
colloquialisms, slang, etc.

If the ALJ is fluently conversant in the foreign
language being used, and detects a faulty translation or
volunteered statements made by the interpreter, the ALJ
should admonish the interpreter on the record, to
translate correctly and literally all questions and answers.
Any party or attorney or witness present who also knows
well the language being used, has the right to object to
faulty translations or volunteered statements by the
interpreter. The ALJ should then consult the interpreter
to ascertain the validity of the objection and then act
accordingly.

If the foreign language speaking witness has a little
knowledge of English but not sufficient to understand all
the questions and give all the answers, such witness
should not be allowed to answer some questions in
English and some in the witness's native language. This
may lead to confusion and create some doubt that there
has been full comprehension of the questions in their
entirety. In such instances, the foreign language
speaking witness should be instructed to await

translation of all questions and then answer them in the
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witness's own language.

In instances where the witness is deaf, mute, or
suffers from a physical speaking impairment, there will be
a need for specialized interpreters who can accommodate
the needs of the witness. In such instances, the ALJ
should establish that the interpreter can understand and

communicate with the witness.

The Taking of Testimony

The ALJ always controls the taking of testimony. The
ALJ can limit the undue extension or repetition of
testimony, whether on direct or cross-examination. The
ALJ must keep the taking of testimony within reasonable
bounds and squarely within the issues. (See, generally,
Evidence, Appendix A).

A witness's testimony is taken by the eliciting of
answers to questions. Questions should be truly
interrogatory and not statements or contentions. Only
one question at a time should be asked. If the
interrogation consists of multiple questions put at one
time, the ALJ should see to it that they are divided into
single questions. On direct examination, ordinarily the

questions should be non-narrative and non-leading as to
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form.

A narrative question is one that asks for a broad
recitation of facts without interruption, rather than a
single fact. Narrative questions are not favored because
they provide too much of an opportunity for irrelevant,
repetitive, or unreliable evidence to be adduced. The
preference is for short, focused questions which seek a
single item of factual information. However, the ALJ has
the discretion to permit narrative questions, which is
frequently done where the witness has testified on
numerous prior occasions.

A question is leading when, as one New York judge
has stated, it "puts into a witness's mouth the words that
are to be echoed back, or plainly suggests the answer
which the party wishes to get." Leading questions are not
preferred because the aim of the direct examination is to
elicit what the witness knows, and not what the examiner
has knowledge about. Whether the question is leading
will turn upon the form of the question, e.g., "isn't it a

fact that . . . "; "you know, don't you, that .. ."; as well as
the tone of the examiner's voice or body gestures, the
content in which the question is asked, and the tenor of

the testimony already introduced. While the ALJ has the
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discretion to permit leading questions, such discretion
should be used sparingly and only when leading
questions are truly necessary to develop the witness's
testimony, e.g., witness is infirm or confused. When
leading questions are permitted, the ALJ should ensure
that the witness's answers are based on the witness's
own personal knowledge and that the witness is simply
not being told what to say. Ordinarily, as discussed infra,
leading questions are used on cross-examination.

The ALJ should not permit the bullying or
intimidation of witnesses, nor should the ALJ engage in
such tactics. The ALJ should put a stop to any
harangues, acrimony, altercations or any other form of
disorder. The ALJ should not lecture or scold a witness.
If explanations or interpretations of the law are required,
the ALJ should advise the witnesses personally of what is
involved, patiently and calmly. This will insure more
accurate and responsive testimony.

Except by the lodging of an objection to testimony,
discussed infra, the ALJ should not permit the
interruption of the testimony of a witness by the opposing
party, either by comment or questions. If this occurs, the

ALJ should admonish that party and advise that the party
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will be heard in due course. The ALJ as well should not
interfere with the development of the case by making
gratuitous comments or observations, by adverting to
collateral and irrelevant matters or by breaking into
testimony before an answer is completed.

Frequently, parties or their representatives will
request that certain witnesses be excluded from the
hearing room while other witnesses are testifying. The
grounds of such request may be to test the credibility of
witnesses severally, or to keep confidential a certain
witness's testimony. It is a matter of discretion with the
ALJ to grant or deny the request, depending upon the
nature of the case and the circumstances giving rise to
the request. Remembering that hearings generally
should be open to the public, the ALJ should use sound
judgment in passing upon requests to exclude witnesses

from the hearing room.

Cross-Examination

A reasonable opportunity to test and controvert
adverse testimony and evidence is one of the
fundamentals of a fair hearing. Cross-examination of

adverse parties and witnesses is a traditional and
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effective means to that end. Most importantly, as stated
in Chapter 3, it is a due process right.

The purposes of cross-examination include the

following:

1. It tests the veracity and credibility of the witness.

2. It brings out information left untouched by direct
examination.

3. It tests the accuracy of a witness's perception of
the matters about which the witness testifies.

4. It tests the extent of the witness's opportunity to
observe those matters as to which the witness
testifies.

5. It tests the accuracy and reliability of the witness's
memory of what the witness observed.

6. It tests the accuracy of the witness's narration of
facts and events about which the witness testifies.

7. It tests the basis of an expert's opinion.

8. It may elicit from a witness concessions or
admissions which will, in effect, remove certain
disputed issues from the case.

A cross-examination which has one of the above purposes

as its object must be permitted.
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However, the right of cross-examination does not
include the right to an unlimited cross-examination. The
ALJ has the discretion to prevent cross-examination
which is becoming repetitious as well as cross-
examination that is delving into irrelevant or collateral
matters, provided it does not jeopardize the basic fairness
of the hearing. In close cases, it may be preferable to
permit the questioned cross-examination, lest the denial
or limitation thereof become a significant issue on judicial
review.

It must be noted that the right of cross-examination
extends only to witnesses at the hearing. The right does
not extend to persons who have prepared records or
documents when those records or documents are
admitted into evidence, or to persons whose statements
are testified to by others at the hearing. (See, Evidence,
Appendix A). Any possible unfairness is ameliorated by
SAPA §304(2) which allows parties to request the ALJ to
issue a subpoena requiring persons to testify, as

discussed in Subpoenas, supra.
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Use of Affidavits

An affidavit is a sworn statement in writing made by a
person under oath wherein the person states facts within
the person's personal knowledge. It is in some ways the
written equivalent of the person testifying at a hearing or
trial.

The fact that the affidavit is sworn to does not make it
equal in effect to sworn testimony at a hearing, where all
testimony is subject to further examination. Instead, the
admission into evidence of an affidavit, in lieu of the
person testifying as a witness, raises a basic question of
fairness. The opposing party cannot cross-examine a
piece of paper. Its admission can deprive the opposing
party of the right of cross-examination. Furthermore, it
may be totally self-serving and detrimental to the position
of the opposing party, without giving that party the right
to refute it by cross-examination.

Whether an affidavit in lieu of the person making the
affidavit testifying as a witness is admissible is subject to
the discretion of the ALJ. The discretion should be
exercised on the basis of the affidavit's reliability. (See,
Evidence, Appendix A). Due concern should be given to

its self-serving nature as well as the reason why the
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maker of the affidavit is not present, testifying as a
witness.

In some instances, affidavits can be readily admitted.
Thus, if the opposing party has no objection to their
introduction, they can be accepted as evidence. Also,
affidavits can be received as to collateral matters, not

affecting the material issues in a case.

Questioning by the ALJ

Ordinarily, a case will be presented and developed by
the parties' questioning of witnesses. However,
consonant with the ALJ's obligation to assure that the
hearing is fair to all parties and to develop all facts
necessary for a complete and just decision, the ALJ is
permitted in the exercise of discretion to question any
witness called by the parties.

The discretion to question should be exercised
sparingly. It is not a license to take over questioning
merely because the ALJ believes the ALJ can do a better
job. Questions by the ALJ should be limited to clarifying
confusing testimony of a witness which is not clarified by

the questioning of a party, or which is confusing as a
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result of a party's questioning, and to instances when a
party fails to elicit vital and necessary information. As to
the latter, the ALJ should question to develop such
information.

When the ALJ engages in questioning of witnesses,
the ALJ must not act as if the ALJ were the advocate for
one party or the other party, and avoid any partisan
attitude by such questioning. The use of leading
questions should only be used as a last resort. In short,
the ALJ must always maintain the ALJ's status as an

impartial arbiter.

Receipt of Exhibits

Non-testimonial proof, whether it be documentary
evidence, real evidence, or demonstrative evidence, may
be offered into evidence as exhibits. Whether the offered
exhibits are admitted into evidence is subject to the ALJ's
discretion. (See, Evidence, Appendix A).

When an exhibit is offered, it should be marked "for
identification,” unless the agency's practice is to receive
into evidence all exhibits. Preferably such marking for
identification can take place before the taking of proof is

commenced or during a recess. Upon the ALJ's ruling
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that the exhibit is admitted into evidence, the exhibit
should then be marked as "received in evidence."

Exhibits should be marked in consecutive order. It is
advisable to distinguish the markings of exhibits; for
example, all exhibits of the agency marked in Arabic
numerals, 1, 2, 3, etc., and all other exhibits marked by
letters, A, B, C, etc. This arrangement can be varied, as
long as it is consistently used.

The exhibit can be marked by the ALJ or the
stenographer. The marking should be done in such place
upon the exhibit so that the marking will not obliterate
any printing or writing thereon. The reverse side can be
used. The marking should indicate the date of the
hearing. Exhibit labels should be utilized.

It makes for clarity of the record to read into the
record a statement that the exhibit has been marked and
received in evidence and also a brief description thereof,
such as a "letter from A to B dated . . . ... " or "contract
between C and D, dated . . .. .. " If the exhibit is a short
memorandum or letter or a brief ledger entry, it can be
read in its entirety into the record.

If a bulky exhibit such as a book or ledger or a mass of

time cards or statistical tables is received in evidence, the
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ALJ should read into the record a general description
thereof. If only a certain portion or page is received as an
exhibit, it should be described verbatim and the exhibit
marking placed on the particular portion or page.

Under SAPA 8306(2), all records and documents in
the possession of the agency becomes part of the record
of the hearing. To prevent confusion later on, such
records and documents should also be marked "received
in evidence" with the other received exhibits.

If reproduction facilities are readily available to the
ALJ, they should be used freely to reproduce exhibits or
parts thereof, especially when such exhibits must be
returned to parties, or the opposing party needs a copy in
order to cross-examine regarding it or otherwise respond
to it. This can be done either during the hearing or
immediately after.

Exhibits should be retained in the file until the case is
completed and the time for possible appeal or judicial
review has expired. If necessary, they can be returned
thereafter to the parties producing them and appropriate
record made of such return on the file and the date
thereof. If there is appeal or review, the exhibits go with

the file and remain there until final disposition of the
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case. Before transmission of the file to the next
authority, the exhibits should be arranged in order and

checked to assure a complete record.

Evidentiary Objections and Rulings

When a party wants to keep the opposing party's
evidence out, thereby preventing it from becoming part of
the hearing record, it is necessary for the party to make
an objection. If no objection is made as to a witness's
testimony in whole or in part or to an offered exhibit, the
testimony or exhibit is received into evidence. The ALJ
may then consider such evidence and give to it the weight
the ALJ believes it deserves. Additionally, the failure to
object may bar the party against whom the evidence was
admitted from arguing on judicial review that the
evidence should have been kept out by the ALJ.

Under SAPA §306(1), the ALJ must allow the parties
an opportunity to object to offered testimony, and the
making of the objection must be noted in the record.
There is no required form that the objection must take.
Generally, the objection, whether in the form of an
objection to a question to a witness or to an offered

exhibit, e.g., "I object," or in the form of a motion to strike
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a witness's answer or an admitted evidence, e.g., "I move
to strike," must be "timely" made. This means that the
objection should be made at the time the question is
asked or the exhibit offered, or a motion to strike made
promptly after the witness blurts out an answer or the
ground for objection becomes apparent. Objections made
beyond this time frame need not be entertained by the
ALJ. Of course, the ALJ can give to that evidence
whatever weight it deserves.

Frequently, the party will provide the basis for the
objection. Where the basis is not given, and the ALJ is
unsure as the possible reason why the evidence should
not be admitted, the ALJ may ask the party the basis for
the objection. The ALJ also should ask the party who
offered the evidence whether it has any responding
argument for admissibility.

As the technical rules of evidence do not apply in
adjudicatory proceedings, there is no need for the ALJ to
become entangled in legal arguments as to the
admissibility of evidence. Indeed, the ALJ should
discourage the making of legal arguments or lengthy
"speeches" wherein the party spews out all the reasons

why the evidence is inadmissible or admissible.
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Once the objection is made, and the ALJ understands
the basis for the objection and the offering party has an
opportunity to respond to the objection, the ALJ must
rule on the objection. Except in instances where there
are compelling reasons to do so, the ALJ must presently
rule on the objection and not defer a ruling to later in the
hearing. To delay a ruling may jeopardize the orderly
progress of the hearing.

Where the ruling is one that keeps out evidence, the
ALJ upon request should provide the party who offered
the evidence an opportunity to make an offer of proof
regarding the excluded evidence. An offer of proof is the
means by which the offering party describes in summary
fashion the content and nature of the excluded evidence.
It is made for purposes of judicial review, so that the
appeals court can determine whether the ruling was
prejudicial to the party's case. Such offer of proof is
recorded in the transcript of the hearing, but cannot form
a basis for the ALJ's decision.

For a discussion on ruling on evidentiary objections,

see Appendix A: Evidence.
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Maintaining Order and Decorum

An administrative adjudicatory proceeding, similar to
court trials, is often the arena of conflict. The affirmative
action of an agency or a party sparks resistance by the
opposing side. Parties come to the hearing, prepared to
do battle. There may be antagonism and hostility in the
air.

The ALJ must have complete control over the hearing
and must not let it get out of hand. The ALJ must be
above the battle, and should be the calmest person in the
hearing room. The ALJ should use a firm hand and set
the tone of the hearing through his or her dignified
conduct, despite any provocations. Mannerisms
suggesting impatience or indicating the lack of time for a
full exploration of the facts should be avoided.

When parties, attorneys, or witnesses engage in
disruptive acts, such as shouting at the ALJ, opposing
party or witness, or openly disregarding or mocking a
ruling or request from the ALJ, the ALJ must immediately
exercise control. Parties, attorneys, and witnesses must
not be permitted to engage in acrimonious exchanges,
vulgarities or abuse of each other or the ALJ, nor should

they be allowed to make offensive or insulting comments.
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Unlike a judge, the ALJ has no power to punish
parties for behavior akin to contempt. The ALJ must
resort to other reasonable means to control the hearing.
At a minimum, the ALJ can set a contrasting example
when disorder arises by speaking in natural, low-keyed
tones, and by refraining from outshouting the disorderly
person.

The very first time a disruptive act is committed, the
ALJ should admonish the offending person, reminding
the person that such behavior does not contribute to a
fair hearing and impedes the orderly disposition of the
case. The ALJ should assure the party that they will be
given a full opportunity to speak at the appropriate time.

If the offense is repeated and further admonition
appears fruitless, the ALJ may exclude from the hearing
disorderly person(s), other than the parties and their
attorneys. If the ALJ is unable to obtain compliance with
reasonable directions or admonitions to parties and their
attorneys, the ALJ may, as a last resort, adjourn the
hearing. Such adjournment may result in the cooling
down of tempers. Ifresorted to, it should be accompanied
with a warning that if such behavior resumes, a default

may be entered against the party.
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In dealing with an attorney, the attorney should be
reminded that the standards of conduct required of
attorneys appearing before state courts by reason of the
Code of Professional Responsibility are equally applicable
in hearings in administrative law cases. Ordinarily, there
should be no threat made to the attorney that the ALJ
will send a copy of the transcript noting the objectionable
behavior to the pertinent Grievance Committee.

However, if such behavior continues, such a threat can
then be placed on the record, and, if the behavior does
not then stop, a transmittal to the Grievance Committee
may be appropriate.

Ordinarily, losing the case is not an appropriate
penalty for the disorderly party's conduct or the offensive
conduct of the party's attorney or witness, so long as
there is some merit to the party's position or the party
has not been fully heard. In the event a party's conduct is
so flagrant it may prevent the completion of the case, it
may then be tantamount to a default of proof. In that
event, the party should be warned of the consequences.
Where there is a failure to comply with the admonitions
and warnings of the ALJ, the ALJ may close the case. A

party may be permitted to reopen the case upon
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submitting an offer of proof or argument in orderly
fashion. In this kind of difficult situation, the ALJ must
exercise extreme patience and tact. An offensive party
may have a meritorious case and should not lose it solely

because of bad manners.

Dealing With Unrepresented Parties

When a party appears at the hearing without
representation and it is apparent that the party has little
understanding as to the nature of the hearing, and lacks
familiarity with its procedures, the ALJ must act
carefully. On the one hand, the ALJ cannot become the
party's advocate. That would cast the ALJ in an
adversary role rather than as a neutral. On the other
hand, the ALJ cannot just sit back and let the
unrepresented party be taken advantage of or lose the
hearing merely because the party did not know what to
do.

Without favoring the unrepresented party, the ALJ
must guide the party through the hearing. It is the ALJ's
duty to conduct the hearing so that a full and complete
record of all the relevant facts is made. Thus, the ALJ

should ask and inquire of the party what the party's
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contentions are and what the party wants to prove. The
response can then guide the ALJ as the hearing
progresses.

The ALJ may also find it necessary to explain to such
party the significance of references to statutes, rules and
regulations referred to in the Notice of Hearing and the
testimony. The ALJ may have to summarize in simple
language the testimony of other witnesses if the ALJ
senses that an unrepresented party has not understood
its meaning and significance. The most effective way to
deal with unrepresented parties is to put simple and
short questions to them, making certain that they
understand each stage of the hearing before proceeding
to the next. By gentle interrogation, the ALJ will make
the parties feel at ease and more readily responsive to all
questions.

The ALJ may also have the responsibility of
questioning the unrepresented party, not only to develop
all the facts but also to assist the party in presenting the
party's case fully. As to other witnesses called by the
party, the ALJ may need to question them, especially
when it is obvious the party does not know how to

conduct a meaningful examination. This responsibility
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also extends to cross-examination of the represented
party and that party's witnesses. Additionally, the ALJ
may need to protect the party from objectionable cross-
examination.

Lastly, it bears repeating that the ALJ must keep in
mind the distinction between the limited role of assisting
the unrepresented party and the partisan role of advocate

for the party.

Recesses and Adjournments

During the course of the hearing, there may be a need
to take brief recesses. It is not expected that the ALJ and
the parties can and will work straight through the day
without any breaks. Recesses are appropriate as well to
await the appearance of a witness or production of a
document. Recesses should be called only at an
appropriate stage of the proceeding, e.g., lunch time,
close of examination of a witness, or at an appropriate
time during the examination of a witness. Recesses
should not be called at the request of a party when it may
give that party a tactical advantage, e.g., disruption of an

effective cross-examination of the party's witness.
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Adjournments of hearings, e.g., scheduling of the
continuation of the hearing to another day, should be
kept to a minium, as much as possible. They should be
in keeping with a purpose of such hearings, namely, to
achieve speedy justice. Unwarranted adjournments delay
disposition of cases unreasonably. They should be
granted only for good and sufficient reasons.

An adjournment may be directed or granted by the
ALJ in the ALJ's discretion, either on the ALJ's own
motion or on application of a party. If adjournment is
granted, the ALJ should explain to the persons present
the reasons therefor.

There are good reasons for adjournments. If new and
relevant matters develop in the course of a hearing, which
either party is unprepared to meet and surprise is
claimed, it is fair to adjourn the hearing to afford
opportunity for investigation and preparation. If
settlement can be achieved, an adjournment to advance
this end is proper.

Adjournments should be granted as a matter of right
when a legal excuse is offered. A legal excuse may
include illness of a party, attorney or witness; the

absence from the jurisdiction for compelling reasons of a
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party, attorney or witness or the engagement in court of
an attorney for a party; or the failure of a person to
respond to a subpoena.

Requests for adjournment which are palpably made
for the purposes of delay or harassment should be

denied.

Concluding the Hearing

Once the parties have professed to have offered and
entered all their evidence, it has been found most
efficacious to have the ALJ ask this final question of each
party, "Have you anything else to add?" Experience has
demonstrated that the results are most revealing.

Many persons have been conditioned by the
dramatics of a stage, movie or television presentation of a
court room scene. They may have ingrained within them
the belief that all questions must be answered "yes" or
"no." They may believe that it is not their responsibility
to give vital information affecting the merits of a case
unless they are asked a specific question with relation
thereto. Further, many parties, inexperienced in
testifying, fail while under examination, to develop their

cases fully. This question gives each party a welcomed
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opportunity to complete his or her story. Of course, the
ALJ must exercise sound judgment and discretion to
keep such additional proof within the bounds of the
hearing.

When there is no further evidence to present, each
party should be given the opportunity to make brief
closing statements. Such closing statements are an
opportunity for the parties to summarize the evidence
presented on the parties' behalf, and to argue why such
evidence should be credited and why the opposing party's
evidence should be rejected. The order of making the
closing statements is subject to the ALJ's discretion, but
it should generally be in the reverse order of the opening
statements.

After the parties make their closing statements, the
ALJ should make a closing statement. It should include
a statement that the parties have had full opportunity to
present their cases; state the stipulations to which both
parties have agreed; arrange for the submission of briefs,
when appropriate; announce that the record is closed;
and state the time the hearing has concluded.

Decision should be reserved in every case, unless the

policy and practice of the agency requires otherwise. The
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ALJ should not intimate in any manner what the decision
may be. No promises or commitments to the parties as to
the decision, its nature, its effect, or when it will be

served should be made.

The Record

The Record will consist of a transcript of the hearing,
whether stenographically made or electronically recorded,
and all exhibits entered into evidence, including the

contents of the agency's file that are admitted.

Completeness

The hearing record must be complete and clear. Upon
appeal to an administrative tribunal, or upon judicial
review, informed and fair judgment can be rendered only
on a complete record. A record's reliability is seriously
impaired if there are any gaps therein. Every word
spoken in the course of the hearing must be recorded.

All exhibits admitted must be included. Nothing can be
omitted by direction of or in the discretion of the ALJ, the
stenographer or any party or attorney, except as set forth

in "Off the Record," infra.
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A record must be made at every hearing session, even
when there are no appearances at all or where one party
has defaulted by failing to appear. In either event, the
ALJ should recite into the record the facts that the case
was scheduled for a specific time, who appeared and who
defaulted, and that the case was either adjourned or
closed. If a party requests an adjournment, a record
should be made stating that the request was made and
the action taken thereon. The history of every case must
show what happened at each scheduled hearing and the
action taken as to adjournment or disposition of the case.

It must be underscored that the ALJ's decision stands
or falls on the record only. When a case is appealed,
neither the reviewing administrative tribunal nor the
court can reconstruct what happened at each scheduled
hearing, except by reference to the record taken. The

record must be complete and unambiguous.

Clarifying the Record

The ALJ should be constantly aware of the fact that
the record the ALJ is making may be subject to review,
either on an administrative or judicial level. The record
must be clear, leaving nothing to doubt or speculation.

The record should always indicate the identity of the

Page 126



Manual For Administrative Law Judges and Hearing Officers

person speaking and of those of whom the witness

non "

speaks. Persons referred to in testimony as "he," "you,

etc. should be identified on the record immediately. If a

non

witness speaks of a person as a "boss," "supervisor,"

non non

"foreman," "co-worker," "partner," etc., the person
intended should be identified by name. The ALJ should
interrupt immediately to have the person being referred
to identified. If a witness testifies as to transactions or
communications in person with an agency official or
employee, the witness should be asked to identify such
person. If unable to do so by name and title, the witness
should be asked to describe the person intended and the
location of the place where the witness made contact with
the person.

Whenever a proper name is given in testimony, the
ALJ should require it to be spelled out the first time
mentioned. The spelling of proper names should not
always be assumed. For example, there is more than one
way to spell the familiar name of "Smith" and there are
many variations in spelling "Cohen."

If dates are relevant in a case, the day, month and

year should be given each time an event is mentioned.

Addresses should be clearly recorded in full. If
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unfamiliar to the ALJ or the stenographer, they should be
spelled out.

If form numbers, code numbers, symbols,
abbreviations, technical terms, shop jargon, etc. are used
in the hearing, the ALJ should have them described in
language simple enough for all persons present to
understand them and also for the benefit of anyone
reading the transcript.

More than one person should not be permitted to
speak at the same time. If a stenographic record is being
made, the stenographer cannot record testimony
accurately under such conditions. If the record is being
made by machine, more than one voice speaking will
result in an unintelligible jumble of sounds.

Witnesses who reply to questions by shaking their
heads or emitting sounds of assent or dissent should be
admonished to answer verbally, or in words, so that what
they intend to say may be transcribed or recorded.

Whenever an exhibit is referred to in testimony or
argument, it should be designated by its exhibit marking
or a description thereof. If any other paper, form or
document, not an exhibit, is referred to, it should be

described briefly. The ALJ may interpose such
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identification on the record.

If physical acts take place in the course of a hearing,
which are relevant to the record, such as a party, witness
or representative coming into the room after the hearing
has commenced, or any such person leaving the room
with or without being excused therefor, the ALJ should
note on the record what happened.

These suggestions are not minor matters. They are
vital to make a good, complete and clear record.

Exactitude makes for clarity.

Off the Record

Going off the record is a familiar device employed in
court actions. The judge may do this on the judge's own
motion or the judge may grant the request of an attorney
or witness to do so. The same practice prevails in
administrative hearings. It is a useful tactic and may
expedite the hearing.

Ordinarily, going off the record, if not explained, may
arouse suspicion and give the impression to those who
review the record administratively or judicially, that the
record is not complete, that something vital to the case is

missing.
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The practice of going off the record may be resorted to
for salutary and useful purposes, e.g., to clarify and
simplify the germane issues, to save time, to explain the
statute, rule, regulation or procedure involved; to
expound the purpose of the hearing if doubt arises, to
shorten the record, thus reducing its expense; to avoid
confusion or to omit tedious, repetitive testimony or
evidence on matters about which there is no serious
dispute.

To illustrate, where books, records, audits, detailed
accounts or voluminous documents or contracts are the
subject matters of interrogation, it is wise to go off the
record to identify and pinpoint the pertinent items
involved, to mark off such portions thereof which are
germane and encompassed by the issues or to extract
therefrom only the necessary information. Other
examples of the propriety of going off the record are to
determine the relevancy or materiality of a certain line of
testimony, to keep such testimony within the issues of
the case or to discuss whether or not certain evidence is
necessary to the case and should be received or to curtail
fishing expeditions which add nothing to the case except

volume.
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However, and this must be heavily underscored, it is
vital to the completeness of the record and to do justice to
all parties, that on resuming the record, the ALJ should
make a statement on the record as to why the ALJ went
off the record and briefly summarize what was done, what
pertinent information was elicited or the terms of the
stipulation made during such interval.

It is important, too, that parties or their attorneys
should then be asked by the ALJ to confirm for the
record, the summary of the off the record discussion or
action. They should have the right to make statements,
amending, amplifying or correcting the ALJ's summary.

The ALJ is constantly charged with the responsibility
to guard that no relevant matter is omitted from the
record and such responsibility extends to the practice of
going off the record.

It must be emphasized that only the ALJ controls the
record. The stenographer must be instructed that no one
but the ALJ can direct going off the record. Statements
by parties or attorneys that what they are saying is off the
record must be ignored by the stenographer. It is only
when the ALJ so indicates that the stenographer may

abstain from taking notes. The ALJ, in the exercise of
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discretion, may grant or deny the request of any party to
go off the record.

Going off the record should be distinguished from the
taking of a recess for a specific purpose during the course
of the hearing, such as giving the stenographer relief or
permitting telephone calls to be made or awaiting the
arrival of a witness or document. The record should
indicate the difference. During a recess the hearing
process halts completely and nothing should be said or
done therein affecting the hearing. All the record need
reflect is that a recess was taken and then that the

hearing was resumed.

Transcript of Records

Unless an agency has a particular procedure
otherwise, it is not necessary to transcribe the minutes of
a hearing, except where there is an appeal or review of
the ALJ's decision or unless it is necessary in a
protracted, complex or precedent-making case to aid the
ALJ in writing the ALJ's decision.

Where the minutes are transcribed, the parties should
be given an opportunity to inspect and copy the

transcript, as well as the contents of the file. Parties
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should also be advised of the right to purchase a copy of
the transcript at rates fixed by the agency. Some
agencies may furnish such a copy without charge. Notice
of the right to inspect and copy minutes should be given
to parties, according to the particular procedure of the
agency.

Parties should also be given the opportunity to offer
corrections to the transcript. Unless the agency has a
specified procedure, "settling" the transcript can be
accomplished by having the party who seeks the
corrections circulate the proposed corrections to the
other party and seek that party's consent. Where the
parties cannot agree, the ALJ will have to resolve the

dispute.
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Chapter 6: The Decision

Generally

The ALJ's decision or recommended report is the
central element in all that has happened prior to its
issuance and all that will happen after it is issued. It is
the focus of the administrative adjudication or rate-
making process, and serves as notice to all
involved - agency, party, citizen, the press and public — of
the nature of the proceeding, its implications and
importance, and its result. In so doing it provides a
concrete example of how the agency works in the real
world.

The decision often serves as the starting point for
judicial review, regardless of whether it is subsequently
adopted by the agency, and gives the courts a window
into the agency decision making process. Finally, it
provides guidance to the agency in reviewing and
implementing policy, deciding whether policy changes are
needed and, if so, in what areas and to what extent.

ALJs must take seriously the preparation and
presentation of decisions. They must be impartial and
decide the case solely on the merits, based only on the
evidence presented on the record before them. They must

not succumb to annoyances or aggravations brought out
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by the hearing process, but instead must write decisions
after careful review of the testimony, the evidence, the
exhibits, and the file. It is not the number of witnesses,
their pleasant demeanor in testifying, or their appearance
that should control, but rather the quality and credibility
of their relevant testimony. The ideal as exemplified in
the blind lady of justice is relevant here. The evidence
must be weighed fairly and impartially in order for the
administrative process to function correctly. It is this
requirement that forms the basis for the writing of

decisions in administrative matters.

Substantial Evidence

While ALJs are permitted to receive evidence that
might be inadmissible in a court of law, it is their
responsibility to exercise considered and informed
judgments in appraising the quality of the evidence
received and the weight accorded it. Historically, a
decision founded on evidence judicially inadmissible as to
the merits of the case was reversible by the courts. This
was referred to as the "legal residuum" rule, and is no
longer the law in New York. This does not mean, however,

that deciding cases solely based on judicially

Page 136



Manual For Administrative Law Judges and Hearing Officers

inadmissible evidence will be upheld by the courts.
Instead, the courts will apply the substantial evidence
test to determine whether the decision is to be upheld.

The substantial evidence test arises from Civil
Practice Law and Rules §7803, which allows for judicial
review of decisions made by administrative agencies. The
Court of Appeals has said that substantial evidence is
"such relevant proof as a reasonable mind may accept as
adequate to support a conclusion or ultimate fact."!
Thus, it is more than a mere scintilla of evidence, but it is
less than evidence that leaves no doubt, or even a
preponderance of evidence, the standards used in
criminal and civil judicial cases, respectively. Appellate
courts in New York are not entitled to simply substitute
their judgment for the judgment of the agency or its ALJs,
but they are required to review the entire record to make
certain that the decision made is supported by
substantial evidence.

Findings of fact in administrative proceedings are
generally upheld by appellate courts, as they are seen as

the province of the fact finders at the administrative level.

1. Vega v. Smith, 66 N.Y.2d 130 (1985).
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Reviewing courts will not, however, hesitate to dislodge a
finding that is not supported by evidence in the record.
And while it is not possible to define the concept of
substantial evidence with mathematical precision,
awareness of its existence and its role in the
administrative process can assist the ALJ in writing

decisions that withstand judicial-and public-scrutiny.

Content of the Decision
Overview

Depending upon the circumstances, decisions issued
by hearing officers or ALJs in various state agencies may
look very different in form and substance. For example, a
decision issued following a hearing mandated by the
Workers' Compensation Law would be quite different from
a decision issued following a rate making proceeding
mandated by the Public Service Law. There are, however,
certain tenets of decision writing common to all decision

writing.

Decisional Requirements

The actual elements of the decision and the form of it

are dictated by state statute and agency regulation. Of
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particular relevance to many agencies is State
Administrative Procedure Act §307, which states:

"A final decision, determination or order adverse to a
party in an adjudicatory proceeding shall be in
writing or stated in the record and shall include
findings of fact and conclusions of law or reasons for
the decision, determination or order. Findings of fact,
if set forth in statutory language, shall be
accompanied by a concise and explicit statement of
the underlying facts supporting the findings."

Given this general requirement (which may or may
not apply to a particular agency or hearing, depending on
that agency's specific statute and responsibilities), we
know a number of things. Decisions must either be
written or stated in the record. They must include
findings of fact and conclusions of law or reasons for the
decision. And finally, if the findings are set forth in

"statutory language," an explicit statement of facts must
also be included in the decision. By the very language of
the statute, all decisions, even those stated in the record,

must contain these elements.

Preparing to Write the Decision

There is some debate in the administrative
adjudication arena as to whether the record in the

hearing must be closed before the ALJ begins actually
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drafting the decision.

Whether to begin putting pen to paper prior to the
close of evidence is likely to depend on the particular
ALJ's desire to address evidentiary issues while they
remain fresh in his or her mind. Where the issues are
complex and the proceeding lengthy, writing or outlining
draft findings and conclusions on issues on which proof
has been concluded may be appropriate. If it is necessary
to begin writing prior to the close of evidence, the ALJ
must maintain objectivity and not reach conclusions
prematurely.

While it may be necessary in complex cases,
drafting findings or conclusions prior to the close of
evidence in less complex cases is generally discouraged,
as it may make it seem as though the ALJ has pre-judged
the issues.

In preparing to write a decision, begin by reviewing
the file, the transcript (if available), and any exhibits
offered as evidence. If briefs or memoranda have been
submitted following the hearing, those should be
included in the final, pre-draft review as well.

Prior to actually preparing the decision, take time to
both think about and outline the decision. Writing

benefits greatly from forethought and consideration, and
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outlining often allows the ALJ to consider alternative
treatments of the facts and conclusions without taking

the time to put them into narrative form.

Writing Well and Good Writing

Critical to decision writing is that the decision
accomplish that which it intended. Basic, formal rules of
grammar and usage are thus central to the decision
writing process. A distinction should be made here
between writing well, which is a question of correct
grammar and usage, and good writing, which is a result
not only of writing well but also of writing style.

Basic rules for writing decisions are driven by the
audience to whom the decision is addressed. For
example, a decision written for a regulated utility
company will vary greatly in its presentation, style, and
complexity from a decision written revoking the driver's
license of an independent truck driver. Thus, the first
rule of decision writing is to write for your audience.

Extensive use of legal terminology or complex terms
can lead to a communication breakdown, while failing to
properly use terms of art and accepted phrasing can lead
to misunderstanding by the parties and their attorneys.

Balancing the interest in effecting clear, concise, efficient
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communication with the need for writing in
understandable terms and phrases is something ALJs
must do based on their experience and their knowledge of
their audience.

In addition, drafters must be aware of the over use of
statutory or regulatory short-hand. An ALJ may only hear
"Section 8" hearings, but citizens involved in their first
"Section 8" hearing may not even know to what that
section pertains. Instead of using such shorthand, adopt
a phrase that quickly but accurately describes the nature
of the section. Use legal sections by number only where
actually citing to the law or regulation itself unless all the
parties know the nature and content of the sections cited.
This, again, comes from knowing for whom the decision is
written.

Write concisely. The addition of unnecessary words or
phrases inappropriately lengthens sentences and
paragraphs, complicating as opposed to clarifying
meaning. If a word can be taken out, or a sentence re-
worded to use fewer words, do so.

The need for conciseness, however, should not lead to
sheer repetition. Do not start each finding or conclusion
with the same word or phrase. Doing so leads to dry and

essentially unreadable decisions. Again, striking the
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appropriate balance is essential to obtaining a well
written decision.

Decisions should be candid, but not necessarily
outspoken. Criticism of the parties or actions of the
agency should be omitted unless for some reason they
are essential to the resolution of the matter at hand.
Personal reflections on or criticisms of the parties or the
witnesses should not be made. If the credibility of a
witness is at issue, the reasons for believing or
disbelieving a particular witness should be factual, based
on the record at hand. Showing respect for those who
appear at a hearing, even those who may not have earned
that respect, is critical to the judicial temperament
required of an ALJ and should be reflected in the written
decision.

One way to avoid complications or criticisms in this
area is to keep the decision factual, based on the record,
without embellishing events or testimony with
unnecessary or extraneous descriptive terms. If adjectives
are used, avoid condescending, insulting, or otherwise
inappropriate usage. In addition, avoid at all costs using
sexist, racist, or otherwise derogatory terms in the
decision. Failure to follow this last piece of advice will

likely lead to a loss of respect and prestige both among
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your colleagues and those who appear before you.

Write for others, not for oneself, is one example. The
decision is a means to communicate the outcome of a
proceeding and the reasons thereof to those involved and
those not involved. Keeping to the main point, or thrust,
of the case will also help the decision accomplish its
purpose. Using accepted conventions of grammar and
typography will help to ensure that the decision is easily
understood.

Finally, while it is possible to become overly
concerned with issues of being politically correct in your
writing, it is just as possible to be ignorant of or
unconcerned with the implications of language. For
example, the choice of the appropriate pronoun for use in
a sentence may be dictated by the facts. If the party
appearing in the proceeding is a man, it is entirely
appropriate to use the pronoun "he" in writing the
decision. If however, the decision includes a review of the
law or otherwise requires the ALJ to refer to unknown
persons, there are a number of methods available to avoid

always using "he" or "she" to form such sentences.?

2. One such way is to switch to the plural form, but this choice requires that the
entire sentence match. Instead of saying, "The law requires a brick layer to
observe reasonable care, and will not forgive his reckless disregard for the
safety of others," try, "The law requires brick layers to observe reasonable care,
and will not forgive their reckless disregard for the safety of others." Saying, "The
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Elements of the Decision

The structure of the decision can either help or hinder
its communicative purpose. If adaptable to a particular
situation, given the agency's statute, rules, regulations or
guidelines, administrative decisions should consist of the

following elements, included in the following order:

1. An introductory procedural statement that a hearing
was held, the parties who appeared, their representatives
(noting professional nature, such as attorney or
accountant where appropriate), the witnesses, if any,
and that testimony was taken and evidence accepted.
2. An introductory substantive statement that briefly
outlines the issue heard and the conclusion reached.
3. A clear, concise but thorough statement of the issues
involved.

4. The findings of fact, based upon the entire record,
including consideration of testimony, exhibits, official
documents, and any other items within the record.

S. The conclusions of law or reasons for the decision,
based upon the material facts found and the applicable
law, making clear where conclusions are based upon the

law requires a brick layer to observe reasonable care, and will not forgive their
reckless disregard for the safety of others," is entirely incorrect because there is
use of both singular and plural forms when refermring to the same subject.

To avoid this difficulty, it is possible instead to use an article instead of a
pronoun. For example, instead of saying, "To purchase the product, he should
send a check," write "To purchase the product, send a check." It is also possible
to use "you" in place of the pronoun, or use both "he or she" together. This last

possibility can add to the verbosity and complexity of sentences, and thus should

be reserved as the final option when no other options appear appropriate.
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lawful exercise of discretion.

6. The conclusion(s), based upon the findings of fact and

the conclusions of law or reasons, indicating the final

statement of the ALJ in deciding or recommending on
the matter, and including where appropriate the relief, if
any, that results from the conclusion(s).

The first two of these elements can be combined into
one heading labeled the introductory paragraph, but
numbers three through six should each be set out
separately to allow for a well structure, organized and
understandable decision.

Narrative decisions can be made more reader friendly
if they are organized into sub-sections with appropriate
headings. Such a technique allows the reader to follow
the progression of the decision and its analysis, while

providing the ALJ with a point of reference within each of

the decision's parts.

Introductory Procedural Statement

The introductory procedural statement should state
all of the procedural background of the case leading up to
the decision, including the ALJ hearing the case, parties
appearing, the witnesses testifying, the date or dates of
the hearings and adjournments, if any, and a statement

as to whether testimony and evidence were taken at the
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hearings. This statement may be combined, for
organizational purposes, with the introductory
substantive statement, below.

This portion of the decision is rather simple to develop
by referring to the case file. Exercise caution in
transferring the names of the parties, their
representatives, and their witnesses to the decision, as
there is no need to offend those involved in the
proceeding by making errors in this portion of the
decision. The procedural introduction also lends itself to
using a standard form or format, so that all that is
required is the filling in of the details themselves. If a
form is used, it is important that it be reviewed prior to
finalizing the decision to make certain that mistakes or

errors due to the use of the form have not slipped by.

Introductory Substantive Statement

The introductory substantive statement, or the
substantive introduction, should be more concise than
any other portion of the decision. It should reflect only
two elements: a brief statement of the issues raised in the
proceeding, and short description of how those issues

have been resolved.
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This statement should appear at the beginning of the
decision, not the end, because it definitively sets the tone
for the decision. It is also the reason most people are
reading the decision. While reviewing authorities,
attorneys, courts and judges will be genuinely interested
in the whole of the decision, often times parties are
interested most in the what, or the outcome, and not the
why.

Placing the conclusion after the statement of facts and
reasoning simply forces the reader to turn to the last page
of the decision in an attempt to locate the outcome. By
moving this critical piece of information to the beginning
of the document, the ALJ has preempted the need to read
the ending first, and in doing so retains better control
over how the reader is introduced to the rationale.

ALJs may want to combine this statement with the
procedural statement described above, and may even
want to consider placing the information from the
substantive statement first, followed by the procedural
statement. The actual order of these preliminary items is
largely a matter of taste, and ALJs must make their own
determination as to which method is most appropriate for

individual circumstances.
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Statement of Issues

The issues statement is the foundation upon which
the remainder of the administrative decision is built. All
of the findings of fact, conclusions or reasons should
relate in one way or another to the issues presented.
Facts, conclusions or reasons not relevant in light of the
issues are extraneous, and should not be included. The
purpose of the statement of issues is to show the nature
of the controversy in question. It is not necessary to cite
the controlling or guiding law extensively; instead,
excerpts of the law or paraphrases of it should be used to
generate an acceptable statement.

It may be helpful to set the issues apart from the text
with bullets or numbers, or to use separate, indented
paragraphs. This is not essential, but is helpful in cases
with complex or multiple issues.

Keep in mind also that the issue or issues may have
changed, either subtly or overtly, during the course of the
hearing. The final statement of issues should reflect these
changes so as to accurately represent the discussion that

follows in the findings and conclusions or reasons.
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Findings of Fact and Conclusions of Law/Reasons: An

Introduction

If the issues are the foundation of the administrative
decision, findings of fact and conclusions of law/reasons
are the walls supporting the ceiling that is the conclusion
reached in the proceeding. However, as many opinions
demonstrate, the terms evidence, findings of fact, and
conclusions of law are easy to confuse.

Evidence is "any species of proof," and may include
testimony, records, documents, and exhibits. It is
presented before the ALJ and is made a part of the record
for purposes of reaching a decision. Evidence may be
accepted or excluded from the record, depending upon
the rules of evidence or other considerations. If a hearing
was centered around an automobile accident, evidence
might include the testimony from Ms. Doe, an automobile
owner, that her car was hit by another car. Her testimony
to that effect would be offered as evidence.

Findings of fact are based upon the evidence; they are
deduced or inferred from the evidence. In the
hypothetical noted above, the ALJ could reasonably adopt
a finding of fact that reads, "Ms. Doe's car was hit by

another car," based upon the driver's testimony as to
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being hit by the other car.

The conclusions of law or reasons for the decision are,
in turn, based on the findings of fact and to which
relevant statutes, regulations and case law are applied. In
our hypothetical example, Ms. Doe testified that her car
was hit by another, and we defined that as evidence in
the record. The ALJ adopted a finding that stated that Ms.
Doe's car was hit by another. Assuming state law
exempts a person whose car is hit by another from
liability (not at all the case in real life), a proper
conclusion of law might be that Ms. Doe is not liable for
any damages for being hit by the car (because state law
exempts her from liability).

One of the difficulties in writing findings and
conclusions is that the findings and conclusions method
lends itself to stilted prose, repetition, and disjointed
structure. This is even more the case where decisions
must have paragraph numbers and ALJs place one
discrete finding or conclusion in each paragraph. To
overcome this utilitarian limitation, two methods can be
used.

The first involves including integrated elements,
whether findings or conclusions, in narrative, numbered

paragraphs. Making the numbered items paragraphs,
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instead of single sentences, ties the relevant findings or
conclusions together. Be mindful of placing only related
elements together, however, so that the purpose of
numbering is not undermined.

The second strategy is to use orientation paragraphs.
These paragraphs may not contain either findings or
conclusions, but are used to remind the reader of why it
is that the findings or conclusions that follow are

important or relevant.

Findings of Fact

The making of findings of fact is a critical part of the
administrative process as this may be the only time at
which fact finding is undertaken. The facts as found in an
administrative decision, absent an abuse of discretion or
other serious failing on the part of the ALJ, will likely
remain in place throughout the remainder of the
proceeding and any appeals therefrom.

Findings should only be made based on evidence
contained within the record. The ALJ's own
knowledge — whether it is of agency practice, a particular
person or thing, or any other item outside of the record -
cannot be included in the findings of fact.

The findings should explain why evidence has or has
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not been accepted for the purpose for which it was
offered. The ALJ has a responsibility to set out in the
findings only those facts that are accepted as true and
credible. This requires that the ALJ pass on the
credibility of witnesses explicitly; if two witnesses
contradicted each other, the choice of one over the other
must be explicit, with the reasons that led to the finding
set out expressly in the decision.

There is some disagreement as to whether findings
relating to credibility of witnesses or evidence belong with
the findings of fact or with the conclusions and decision.
Given that credibility determinations usually do not turn
on questions of law, but rather on the evidence as
adduced at the hearing, some argue they should be
placed within the findings of fact. Given also that findings
of fact are generally provided at least some deference on
judicial review, placing credibility determinations within
this section may allow the courts to note the factual
nature of such determinations.

There are many, however, who steadfastly believe that
discussions of credibility are just that: discussions. As
such, they belong in the section that involves discussion
of issues and conclusions. Which method is adopted in

any situation should be based upon agency practice and
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the judgment of the decision writer. In any case, should a
particular credibility determination revolve around an
issue of law — such as whether someone is an appropriate
expert — the ALJ may wish to resolve that issue in the
conclusions of law or reasons section of the decision.

The ALJ must also make findings as to the remaining
evidence. Only the final facts as found by the ALJ should
be included in the decision. If it is necessary to discuss
the evidence presented on particularly contentious
factual issues, make certain that the finding — which
should directly follow the discussion of the evidence as
presented by the parties — is clearly noted as such, so that
there is no confusion between the discussion and the
finding itself.

Findings must also be factual, and not conclusory.
Conclusions may mask themselves as factual findings, so
it is important to pay close attention to the intricacies of
each. Statements such as "the applicant was not
qualified" or that a "violation occurred" are conclusory,
while a statement such as "the applicant held a high
school degree" is factual. Each belongs in the appropriate

part of the decision.
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Conclusions of Law or Reasons for Decision

The conclusions of law, or the reasons for the
decision, are a vital part of the building of the decision.
Often referred to as "the reasoning,” which may be
foreshadowed by the findings of fact, it must be set out
fully and explicitly here. This section of the decision
allows the reader to understand why the ALJ has decided
the way he or she has. The reasoning bridges the gap
between the findings of fact and the ultimate conclusion.

The conclusions are based upon the findings of fact,
the controlling law, the exercise of discretion (where
allowed), and the ALJ's judgment. Where questions of
credibility or conflicting evidence remain unresolved
following the findings of fact, they should be resolved
decisively in this section of the decision.

Understanding the uses to which the reasoning
section of the decision are put is essential to being
prepared to draft the reasoning. The reasoning may be
used by reviewing authorities within the agency or by the
courts. It will provide the agency, the parties, and the
public with guidance in future proceedings and actions,
and may even be used to create training materials for new

ALJs.
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The reasoning should be based only on the findings of
fact set out in the opinion, which can only be based on
evidence in the record. Statements not relating directly to
the case — often referred to as dicta — should be avoided, as
they can mislead those reading the decision into thinking
that an issue has been decided that was not present.

Words of finality and judgment should be used in this
section, and the reasoning should be decisive and
conclusive. Equivocating is not an appropriate method for
dealing with conclusions of law or reasons, and should be
avoided at all costs.

Each issue raised in the proceeding must be
addressed in the ALJ's reasoning. Failure to address all
the issues could lead to an appeal and either reversal or
remand to consider the issue. It is much easier for all
involved to address the relevant matters initially, rather
than requiring a return trip or appellate challenge to the
decision.

If the decision involves the determination of questions
of law, the ALJ should make clear the legal grounds for
his or her decision, including stating explicitly the
statutes, regulations or precedent upon which the ALJ
relied. If authority argued by the parties is rejected by the

ALJ, an explicit statement as to why it is rejected — such
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as that the current case is distinguishable from the cited
law or that the law has changed since the argued decision
was issued — should be included.

Remember, reviewing authorities and courts will be
looking to see why decisions were made as to facts and
law. While ALJs do not necessarily receive the same
deference in respect to their interpretation of the law as
they do in finding the facts, having a clear and concise
exposition of the law as it applies to the case at hand can
only help on review, and thus should be the goal of the

ALJ in writing his or her decision.

Conclusion(s)

The final section of the decision should again set out
the conclusion announced at the beginning of the
decision, albeit in greater detail. Recommendations or
statements of actions to be taken should be included
here, using where possible the language of the statute.
The conclusion must be explicit and unequivocal. It must
be expressed in definite and simple terms, so that all
parties will have a clear understanding of the outcome of
the hearing. It should be so decisive that there is no need
for further inquiry as to whether or not a party won or lost

the case. Each separate issue in the case must be
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dealt with and disposed of in the conclusion.

Notice of Decision

Included with the decision, or attached to it, should
be a notice of the date on which the decision was
rendered and filed with the agency or department. The
ALJ should be fully aware of any agency regulations
dictating the form and substance of this notice.

The notice and its filing and delivery are particularly
important to the time for appeal or request for further
agency review. The notice may include a statement as to
what steps parties may take or what other results may
flow from the issuance of the decision. Particular
statutory provisions may also provide parties with
particular remedies or opportunities for review which may
be included in the notice as well, especially in
proceedings where parties appear without the benefit of
attorney representation.

The notice must be sent or delivered to all parties in
the proceeding and their representatives or attorneys of

record.
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Pre-release Review of Decisions

Agencies may require — either by regulation or by
practice — that decisions issued by ALJs or hearing officers
be reviewed internally prior to release to or service on the
parties. Such review will likely take place within the
adjudication unit of the agency or department, and will
generally focus on grammar, structure and other form-
related elements of the decision. The agency itself has a
stake in ensuring decisions are well written, and
providing for in-house review prior to release is one way
in which its interest may be protected.

Review of non-draft decisions might also involve
review for consistency with agency policy, agency and
court precedent, and state and federal law. In such a
case, discussions between a supervisor or other reviewing
authority may take place, hopefully ending with
agreement between the supervisor and the decision's
author.

Not all hearing officers or ALJs are responsible for
actually issuing administrative decisions. The ALJ may
draft a recommended order or report, may only make
findings of fact, or may act in some other more limited
fashion. Where the ALJ is not the final issuer of the

decision, review is likely and appropriately much more
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substantive in relation to the findings of fact, conclusions
of law, and remedies provided for in the decision. In such
a case, the initial decision can accurately be described as
a draft opinion, subject to review and adoption by the final

authority.

Revised Decisions

Regardless of the best efforts of hearing officers, ALJs,
and administrative and agency staff, the heavy workload
under which many adjudicative units are pressed can
lead to clerical or typographical errors. The ALJ
responsible for a particular decision should be careful to
follow applicable agency procedures should the occasion
for revision arise.

This category of revision for an administrative reason
such as a typographical error must be distinguished from
revision for a substantive reason or revision based on a
reopening of the proof in the case. Administrative revision
is not the appropriate time to incorporate new findings of
fact or conclusions of law.

Revised decisions should be filed and served

according to agency procedures and in the same manner

Page 160



Manual For Administrative Law Judges and Hearing Officers

as the original decision, including service on all parties

and their representatives.

Uniformity

Whenever possible, uniformity and consistency to
administrative decisions within an agency is desirable.
Where facts and circumstances are similar, similar
results should — and most likely are — to be expected.
Where an ALJ departs from agency precedent on a
particular matter, such departure should be well
reasoned and the reasons for the departure explicitly
set forth. Absent facts or circumstances supporting the
departure, reversal on administrative or judicial review

may be required.

Reopening of Cases

There are certain circumstances that may require that
a case be reopened following the issuance of a decision.
As with many other aspects of the administrative process,
there should be agency regulations, policies or guidelines
relating to such issues. In the absence of agency
requirements, the ALJ may be required to determine
whether and under what circumstances cases should be

reopened.
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Reopening on Default

If a party has failed to attend a hearing for good
cause, it may be appropriate to reopen the case. Good
cause may include failure to receive the notice due to a
change of address, illness, absence from the jurisdiction,
inability to be released from employment responsibilities,
and serious family or domestic problems.

Absent specific relevant guiding authority, such as
agency rule or regulation, liberal discretion is provided to
the ALJ on such matters. Determining whether to reopen
the case and provide the defaulting party with his or her
"day in court" should be grounded in precepts of fairness,
justice, and common sense. Attempts to remedy repeated
defaults may indicate that the party does not take the
proceeding or the rules governing it seriously, while a
first-time attempt to reopen may be seen as the result of
a simple and forgiveable error on the part of the party.

Reopening defaults burdens the administrative
process by rescheduling and reactivating previously
decided matters and, absent controlling authority to the
contrary, a hearing officer or administrative law judge
should exercise his or her considered discretion in

addressing applications to reopen on default.
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Reopening on the Merits of the Case

A much more difficult question arises when a party
seeks to reopen a case on the merits. If not specifically
prohibited by statute, rule or regulation, there should be
a procedure for allowing parties to seek to reopen and
reconsider cases even after they have been decided on
the merits.

Some statutes, rules and regulations specifically allow
such applications to be made by any party in interest,
including the agency. The power to grant a reopening may
be vested in the ALJ, or may be reserved to another part
of the agency (such as the appellate tribunal within an
agency).

Where not covered by specific statute, rule or
regulation, the application to reopen a case on the merits
may be made at any time, even after time to appeal has
expired. This does not mean that timing is irrelevant to a
decision to allow a case to be reopened, or that the
application will necessarily be granted. It means only that
there is no hard and fast time limitation on making an
application.

An application to reopen is generally granted only

when the moving party shows serious error, omission,
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misconstruction of applicable law, or the discovery of new
evidence. If the application is granted, the case should be
heard again on the merits and a new decision rendered
following the hearing.

Applications to reopen should not be granted lightly.
A party seeking to reopen a proceeding should generally
show: valid and substantial reasons for making the
application; merit to the contentions asserted as
justifying the reopening; no unreasonable delay between
discovery of the grounds for the application and the
making of the application; and, that the application is not
an attempt to unduly delay implementation of the
previously issued decision.

Failure to persuade on any one of these items should
leave the decision-maker with real questions as to the
validity of the application. A decision to grant such an
application must balance the objective of avoiding
unnecessary appeals against the need for finality in

administrative proceedings once a decision is issued.
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Introduction

Alternative Dispute Resolution or "ADR" refers to
techniques for the resolution of disputes outside full-
blown court proceedings. Over the years, numerous types
of ADR have developed - arbitration, appraisal,
conciliation, convening, early neutral evaluation,
evaluative mediation, facilitation, fact-finding, med-arb,
mediation, mini-trial, moderated settlement conference,
negotiation, ombuds, partnering, special master,
summary jury trial, and rent-a-judge, among others. This
chapter focuses on two of them — mediation and
arbitration — and addresses some basic issues for ADR
programs within administrative law settings:
qualifications and training of "neutrals," confidentiality of
proceedings, and scheduling. Although a couple of
agencies have begun to use mediation in the
administrative hearing process, see Appendix B:
Integrating Mediation into the Hearing Process, what
follows includes a basic introduction to the topic for the
uninitiated.

Dispute resolution is often described as a
spectrum varying by who controls the outcome, with

negotiation (result entirely due to parties' efforts on their
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